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PROCEEDI NGS

( ATLANTA, FULTON COUNTY, GECRG A; MAY 20, 2011
I N OPEN COURT. )

THE COURT: |'LL BE PREPARED AT THE END OF THE DAY TO
TALK TO YOQU ALL ABOQUT THE SCHEDULE FOR NEXT WEEK. WE WLL BE
GO NG LONGER HOURS.  ANYWAY, WE' LL TALK ABOQUT | T THEN.

NOW WHERE ARE WE?

MR RICH BEFCRE | CALL M5. ARMSTRONG AS OQUR NEXT
W TNESSES, |F | MAY ADDRESS ONE EVI DENTI ARY | SSUE?

THE COURT: YES.

MR RICH  YOUR HONOR WLL RECALL DURING MR PFUND S
EXAM NATI ON THAT WHEN WE PROFFERED PLAI NTI FFS' EXHI BI T 378
VWH CH WAS A LI STING OF FI RST PUBLI CATI ON DATES U. K., U S., YOUR
HONOR HAD | NDI CATED THAT WE HAD NOT YET LAI D A PROPER
FOUNDATI ON.

OVER NI GHT OUR CLI ENT AT OUR REQUEST ASKED A
GENTLEMAN NAMVED ALEX RICH AND HI S STAFF -- HE IS THE PERSONAL
ASSI STANT BOTH TO THE GENERAL COUNSEL MS. COHEN WHO S HERE | N
THE COURTROOM AND MR PFUND TO GO | NTO THAT DATABASE. HE
PRODUCED A SERI ES OF SCREENSHOTS WH CH WE HAVE CCLLATED | NTO A
PROPOSED PLAINTI FFS' TRIAL EXH BI T 993 WHI CH SET FORTH FOR EACH
OF THE FOUR WORKS THAT THI S PERTAI NS TO THAT ARE OTHERW SE I N
CONTROVERSY BETWEEN THE PARTIES. THE FI RST SCREENSHOT FOR EACH
I'S THE DATA PUBLI CATION IN THE U K., THE SECOND IN THE U. S.

I SHARED WTH MR HARBI N BEFORE WE STARTED THI S

ANDRE G ASHLEY, O C R
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MORNI NG, AND HE HAS GRACI QUSLY | NDI CATED THAT THE DEFENDANTS
WOULD NOT CONTEST TH S AS AN ADEQUATE BUSI NESS RECORD SUBJECT
TO THEI R SI MPLY AS | UNDERSTAND | T CHECKI NG THE ACCURACY OF THE
DATES AS AGAI NST PLAI NTI FFS' 378.

MR HARBIN:  WE ACCEPT THE REPRESENTATION THIS IS A
BUSI NESS RECORD, YOUR HONOR. WE' RE NOT' GO NG TO MAKE THEM FLY
A WTNESS DOMN, AND THE DATE ISSUE IS DI FFERENT. I TS STILL A
BUSI NESS RECORD BASED ON THAT. WHETHER THE DATES MATCH UP TO
THAT SUMVARY | S DI FFERENT, BUT IT'S STILL IS A BUSI NESS
RECORD. SO WE ACCEPT THAT REPRESENTATI ON.

THE COURT: ARE YOU READY FOR ME TO GO AHEAD AND
ADM T | T?

MR HARBIN.  YES. |IT WASN T I N THE PRETRI AL ORDER,
BUT @ VEN YOUR HONOR S COMMENTS, WE DON T OBJECT.

THE COURT: |' M DELI GHTED TO HEAR THAT. I T S
ADM TTED.

MR RICH  THANK YOQU VERY MUCH AT THI'S PO NT, YOUR
HONOR, VWE WOULD CALL Ms. TRACEY ARMSTRONG AS A W TNESS.

THE CLERK: PLEASE RAI SE YOUR Rl GHT HAND TO TAKE THE
QATH.

TRACEY ARMSTRONG

HAVI NG BEEN DULY SWORN, WAS EXAM NED AND TESTI FI ED AS FOLLOWS:

THE CLERK: | F YOU WLL HAVE A SEAT, PLEASE, AND
STATE YOUR FULL NAME FOR THE RECORD AND SPELL YOUR LAST NAME

ALSO

ANDRE G ASHLEY, O C R
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THE WTNESS: MY FULL NAME IS TRACEY LYNN ARMSTRONG
DI RECT EXAM NATI ON

BY MR RICH

Q GOOD MORNI NG, Ms. ARMSTRONG

A GOOD MORNI NG,

Q WHERE ARE YOU CURRENTLY EMPLOYED?

A " M CURRENTLY EMPLOYED AT COPYRI GAT CLEARANCE CENTER.
Q AND SOMVETI MES THE PARTI ES AND | BELI EVE COPYRI GHT

CLEARANCE CENTER REFER TO THEMSELVES | N THE SHORTHAND AS CCC,
'S THAT RI GHT?

A YES, THAT' S CORRECT.

Q SO I F | REFER TO THE ORGANI ZATI ON AS CCC THAT WLL BE
FAM LI AR TO YQU?

A YES, |IT WLL.

Q HOW LONG HAVE YOU BEEN EMPLOYED BY CCC?

A APPROXI MATELY 22 YEARS.

Q AND AT THE TI ME YOQU STARTED, ABOUT HOW BI G WAS CCC | N

TERVB OF BUSI NESS AND EMPLOYEES?

A I T WAS APPROXI MATELY 30 EMPLOYEES WHEN | STARTED I N 1989.
IN TERMS OF REVENUE EXTREMELY MODEST. | WOULD SAY MAYBE A
M LLI ON.

Q A M LLI ON DOLLARS I N REVENUE?
A A M LLI ON DOLLARS IN REVENUE, YES.
Q WHAT |'S YOUR CURRENT PCSI TI ON AT COPYRI GHT CLEARANCE

CENTER?

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A " M CURRENTLY THE PRESI DENT AND CEO

Q AND HOWN LONG HAVE YQU BEEN I N THAT POSI TI ON?

A THAT POSI TI ON STARTED I N JULY OF 2007.

Q AND VWHAT ARE YOUR PRI MARY RESPONSI BI LI TI ES AS PRESI DENT
AND CEO?

A TYPICAL TO A CEQ, |' M RESPONSI BLE FOR THE ENTI RE
ORGANI ZATI ON, THE STAFF, ALL OF THE PROGRAMS THAT ARE
DEVELOPED, THE GOVERNANCE, REPCORTI NG TO THE BQARD.
Q AND PRI OR TO JULY OF 2007 WHEN YOQU ASSUMED YOUR CURRENT
PCSI TI ON, WHAT WERE THE MAJOR TRANSI TI ONS AND RESPONSI BI LI TI ES
THAT YOU TOOK ON I N YOUR TENURE AT CCC?
A VELL, WHEN | STARTED | WAS A CLERK REPCRTING TO A
SECRETARY, AND SO | DI D EVERYTHING |'VE DONE PRETTY MJCH
EVERYTH NG FROM POST THE MAI L TO NOW WHAT | DO
I WAS I N THE CUSTOMVER SERVI CE GROUP, AND EVENTUALLY
FROM THE CUSTOMVER SERVI CE GROUP, | VENT | NTO THE TRANSACTI ONAL
OR PAY PER USE LI CENSI NG GROUP AND EVENTUALLY TOOK
RESPONSI Bl LI TY FOR THAT, AND THAT THEN LED TO SEVERAL EXECUTI VE
PCSI TIONS. EVENTUALLY | BECAME THE VI CE- PRESI DENT I N THAT.
THIS IS REALLY ALL COM NG OQUT OF THE OPERATI ONS PART
OF THE BUSI NESS, AND EVENTUALLY | BECAME THE -- FROM THE
VI CE- PRESI DENT, THE EXECUTI VE VI CE- PRESI DENT AND EVENTUALLY THE
COO AND THEN I N 2007 THE CEQO
Q I'N YOUR TENURE AT CCC, HOW MJCH CONTACT HAVE YOU HAD W TH

ACADEM C | NSTI TUTI ONS?

ANDRE G ASHLEY, O C R
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A VELL, WHEN | WAS | N CUSTOVER SERVI CE WH CH WAS QUI TE
SOMVETI ME ARG, |IT WAS A LOT OF CONTACT, AND THEN WHEN | WAS I N
THE PAY PER USE AREA, THE TRANSACTI ONAL SERVI CES, | WAS
RESPONSI BLE FOR THE ACADEM C PRODUCTS, AND NOWAS CEQ |I'M
STILL INVOLVED I N PCOLI CY DECI SI ONS AND | NTERACTI ONS W TH THAT
MARKET.

Q HOW MUCH KNOWLEDGE HAVE YOU ACQUI RED | N RELATION TO

LI CENSI NG OF COPYRI GHTED MATERI ALS | N THE ACADEM C ENVI RONMENT?
A CAN YQU ASK THAT AGAIN, |'M SORRY?

Q SURE. I N THE COURSE OF YOUR EXPERI ENCE AT CCC, HOW MJCH
KNOW.EDGE HAVE YOU GAI NED ABOUT THE NATURE OF THE LI CENSI NG OF
COPYRI GHTED MATERI ALS | N THAT ENVI RONMENT?

A A SIGNIFI CANT AMOUNT. | MEAN |' VE HAD NOW TWD DECADES OF
EXPERI ENCE WTH THI S.

Q CAN YQU DESCRI BE FOR THE COURT YOUR EDUCATI ONAL BACKGROUND
BEG NNI NG W TH COLLEGE?

A YES, | WENT TO BRI DGEWATER STATE COLLEGE WHERE | GOT A
BACHELCOR S DEGREE. THAT' S | N MASSACHUSETTS, AND THEN
EVENTUALLY I N THE EARLY 2000' S | VENT TO NORTHEASTERN

UNI VERSI TY WHERE | GOT' MY NMBA.

Q WHAT IS CCC AND WHAT IS THE BUSI NESS THAT CCC CONDUCTS?

A CCC IS BEST -- | THINK I T'S BEST DESCRI BED AS A LI CENSI NG
AGENT. WE ARE A NOT- FOR- PROFI T ORGANI ZATI ON, AND WE ARE REALLY
A MARKETPLACE FOR THE EXCHANGE OF RI GHTS BETWEEN Rl GHTSHOLDERS

AND RI GHTSUSERS.

ANDRE G ASHLEY, O C R
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SO WE' RE REALLY -- IN THAT WAY WE' RE REALLY A
SOLUTI ONS PROVI DER.  WE HAVE TO KIND OF FI ND THAT M DDLE GROUND
BETVWEEN RI GHTS OMNERS AND RI GHTSUSERS.
Q WHAT |'S THE FUNDAMENTAL BCDY OF CONTENT OR NATURE OF THE
BODY OF CONTENT THAT CCC ACTS AS A SOLUTI ONS PROVI DER I N
RESPECT OF?
A TS A WDE RANGE OF CONTENT. ALL DI FFERENT TYPES OF TEXT
FROM BLOGS AND NEWSPAPERS, MAGAZI NES, JOURNALS, ALL DI FFERENT
TYPE OF BOCKS, E-BOOKS, TRADI TI ONAL PRI NT BOCKS, | N PRI NT
BOOKS, QUT-OF- PRI NT BOCKS, JUST A WDE RANGE OF TEXTS. IN
ADDI TI ON WE ALSO LI CENSE PHOTOGRAPHS AND VI DEO
Q ABQUT HOW MANY DI FFERENT RI GHTSHOLDERS TODAY LI CENSE WORKS
THROUGH CCC?
A TENS OF THOUSANDS.
Q AND HOW MANY WORKS ARE REPRESENTED | N THE VARI QUS LI CENSES
OFFERED BY CCC?
A ACROSS ALL OF THE PRODUCTS, TENS OF M LLIONS OF WORKS ARE
OFFERED.
Q WHEN WAS CCC FOUNDED?
A I'T WAS FOUNDED | N 1977, AND | T OPENED FOR BUSI NESS ON
JANUARY 1ST OF 1978.
Q I'S THERE ANY SPECI AL SI GNI FI CANCE TO THE DATE ON WVHICH I T
OPENED FCOR BUSI NESS?
A YES, THERE IS

Q VWHAT IS THAT?

ANDRE G ASHLEY, O C R
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A THE COPYRI GHT ACT OF 1976 WHI CH WAS SI GNED | NTO LAW BY
PRESI DENT FORD TOOK AFFECT ON JANUARY 1ST OF 1978, AND THE
OCRGANI ZERS OF THE COVPANY AT THAT TI ME WANTED THE COMPANY TO
OPEN ON THE DAY THAT LAW TOOK AFFECT FOR THE -- |IT WAS VERY

I NTENTI ONAL THAT THAT DATE CO NCI DED.

Q HOW DI D CCC COVE TO BE FORMED?

A VELL AT THE TI ME THAT THE COPYRI GAT ACT OF 1976 WAS BEI NG
DEVELOPED, THERE WERE A VARI ETY OF DI FFERENT PARTI ES | NVOLVED,
DI FFERENT STAKEHOLDERS, PUBLI SHERS, AUTHORS AND USERS AND
MEMBERS, AND MEMBERS OF CONGRESS SUGGESTED TO THE MARKET THAT
THEY SHOULD CONSI DER GETTI NG TOGETHER AND TRYI NG TO FORM A
MARKETPLACE LETTI NG THE MARKET SOLVE THESE | SSUES.

Q AND THESE | SSUES WERE SPECI FI CALLY RELATI NG TO WHAT?

A VELL AT THAT TI ME THE NEW TECHNOLOGY WAS PHOTOCOPYI NG, AND
PHOTOCCPYI NG MADE | T EASI ER FOR | NFORVATI ON TO BE SHARED. SO
THAT WAS SEEN AS BOTH -- | T WAS WONDERFULLY RECEI VED BECAUSE
YOU COULD SHARE | NFORMVATI ON SO MJCH FASTER.  |' M TRYING TO
REMEMBER A TI ME BEFCRE PHOTOCOPYI NG AND I T WAS ALSO SEEN AS
REALLY A NECESSI TY ON THE PART OF THE RI GHTSHOLDERS TO FIND A
WAY TO FACI LI TATE THE EASY SHARI NG FOR THE USERS BUT ALSO TO
MAI NTAI N THEI R COPYRI GHT RI GHTS.

Q SO WAS CCC A RESPONSE TO THI' S URA NG BY CONGRESS THAT THE
APPRCPRI ATE CONSTI TUENCI ES COVE TOGETHER TO TRY TO DEAL W TH
THI S | SSUE?

A YES, CCC IS REALLY THE RESULT OF THAT. SO THOSE GROUPS

ANDRE G ASHLEY, O C R
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VWH CH | NCLUDED TRADE ASSOCI ATI ONS, AUTHORS TRADE ASSOCI ATI ONS
AND PUBLI SHERS TRADE ASSOCI ATI ONS, | NCLUDI NG ACTUALLY THE
ASSCOCI ATI ON OF AMERI CAN PUBLI SHERS AT THAT TI ME, THEY CAME
TOGETHER, AND THE RESULT REALLY | WOULD DESCRIBE | T AT THE TI ME
AS A REAL | NNOVATION IN THE MARKET. THERE REALLY WASN T
ANYTHI NG ELSE LIKE I T AT THAT TI ME.

MR RICH  YOUR HONOCR, FOR THE COURT' S | NFORMATI ON |
JUST WANT TO READ | NTO THE RECORD THE SENATE REPORT WH CH MAKES
THE ACTUAL REFERENCE TO THE TESTI MONY THAT MS. ARMSTRONG
REFERRED TO. | T'S ACTUALLY IN SEVERAL PLACES, BUT ONE OF THEM
I'S THE 1975 SENATE REPORT 473, THAT'S THE 94TH CONGRESS FI RST
SESSI ON, AND THE URA NG OF THE CONGRESS APPEARS AT PAGE 85 OF
THAT DOCUMENT.
BY MR RICH
Q WHAT IS THE COMPOSI TI ON OF CCC S BOARD OF DI RECTORS?
A SINCE THE ORGANI ZATI ON WAS OPENED, THE BOARD HAS CONSI STED
OF AUTHORS, PUBLI SHERS AND USERS.
Q AND THAT CONTI NUES TO TH S DAY?
A YES, THE WHOLE TI ME.
Q HOW DOES THAT BOARD COVPCSI TI ON AND HOW DOES THAT HI STORY
YOQU BRI EFLY DESCRI BED AFFECT CCC S APPROACH TO LI CENSI NG?
A VELL, THE FI RST WORD THAT COMES TO M ND I N THAT RESPECT | S
BALANCE. AS | SAID WE REALLY NEED TO FI ND THAT M DDLE GROUND
SO WE ARE CONSTANTLY -- AND THAT'S A VERY DI FFI CULT THI NG AND

SO WE' RE CONSTANTLY CONSI DERI NG THE NEEDS OF THE USERS OF THE

ANDRE G ASHLEY, O C R
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COPYRI GHT -- THAT ARE USI NG THE COPYRI GHTED MATERI ALS AS WELL
AS THE RI GHTSHOLDERS, AND THE GOVERNANCE REALLY, YOU KNOW
BECAUSE OF THAT BALANCE BETWEEN AUTHORS, PUBLI SHERS AND USERS
ON THE BOARD REALLY FORCES US TO KEEP THAT IN M ND.
Q IS REVENUE MAXI M ZATI ON CCC S PRI MARY OBJECTI VE?
A. NO, ABSOLUTELY NOT.
Q  VHY NOT?
A, VELL, FIRST OF ALL, YOU CAN T DO THAT WHEN YOU RE
BALANCI NG, AND WE' RE REALLY TRYI NG TO FI ND WAYS TO MAKE | T EASY
FOR USERS TO GET THEIR JOB DONE. EVEN OUR VI S| ON STATEMENT
GOES TO THAT.

SO WE' RE TRYI NG TO MAKE THE PROCESS SEAMLESS SO THAT
ALL OF OUR USERS CAN GO ABOUT THEI R BUSI NESS, YOU KNON THEY' RE
NOT COPYRI GHT EXPERTS.
Q  AS A TECHNI CAL MATTER, WHAT IS CCC S RELATI ONSHI P TO THE
Rl GHTSHOLDERS | T REPRESENTS?
A, VE HAVE CONTRACTUAL RELATI ONSHI PS W TH THE Rl GHTSHOLDERS
THAT WE REPRESENT AND WE ACT AS THEI R AGENT.
Q IS THAT EXCLUSI VE OR NONEXCLUSI VE | N THE SENSE OF ARE
THOSE RI GHTSHOLDERS REQUI RED TO LI CENSE THE WORKS THEY REM T TO
CCC EXCLUSI VELY THROUGH CCC OR IS I T A NONEXCLUSI VE
RELATI ONSHI P?
A. NO, IT IS NONEXCLUSI VE.
Q  AND FAST FORWARDI NG TO TODAY FROM 22 YEARS AGO, ABCUT HOW

MANY EMPLOYEES DOES CCC HAVE TODAY?

ANDRE G ASHLEY, O C R
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A APPROXI MATELY 240.

Q AND | N CCC S LAST FI SCAL YEAR ABOUT HOW MJCH I N GROSS
REVENUE DI D CCC BRI NG | N?

A APPROXI MATELY 215 M LLI ON.

Q TWO ONE FI VE?

A TWO ONE FI VE, TWO HUNDRED FI FTEEN.

Q WHAT WERE THE SOURCES OF THAT REVENUE?

A PRI MARI LY ROYALTY FEES -- PREDOM NANTLY ROYALTY FEES AND
ALSO USER FEES.

Q WHAT ARE USER FEES?

A CCC DCES CHARGE USER FEES FOR VARI QUS LI CENSES BASI CALLY
TO FUND THE OPERATI ONS OF THE COWVPANY, AND THEN ALSO THE
DEVELOPMENT OF NEW LI CENSI NG PROGRAMS.

Q WE' LL COVE BACK TO DI SCUSS SOVE OF THOSE I N A LI TTLE MORE
DETAIL IN RELATI ON TO SPECI FI C PROGRAMS, BUT WHAT HAPPENS TO
THE REVENUE ONCE | T COVES | NTO CCC;, WHERE DOES | T GO?

A THE REVENUE ROYALTI ES ARE THEN SUBSEQUENTLY PAI D QUT TO
THE VAR QUS RI GHTSHOLDERS THROUGH ROYALTY PAYMENTS.

Q AND VWHO ARE THE RANGE OF USERS WHO ACTUALLY COME TO CCC TO
OCBTAIN AND DO OBTAI N LI CENSES?

A VELL, IT"S A WDE RANGE. | MEAN WE HAVE CORPORATE
EMPLOYEES FROM THE MARKETI NG DEPARTMENT, YOU KNOW SClI ENTI STS,
ALL DI FFERENT RANGE OF CORPORATE EMPLOYEES. WE HAVE FROM THE
ACADEM C MARKET -- THESE ARE OUR TWO Bl G MARKETS CORPORATE AND

ACADEM C.

ANDRE G ASHLEY, O C R
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FROM THE ACADEM C MARKET WE HAVE FACULTY MEMBERS,
TEACH NG ASSI STANTS, DEPARTMENT HEADS. WE HAVE ALL KI NDS OF
I NDI VI DUALS WHO ARE USI NG OUR MANY SERVI CES.
Q AND SI'M LARLY ON THE RI GHTSHOLDER SI DE, CAN YOU DESCRI BE
THE BREADTH OF PARTI Cl PATI ON BY THE TYPES OF RI GHTSHOLDERS WHO
PARTI Cl PATE | N CCC?
A YES, WE HAVE THE TYPI CAL LARGE COMMERCI AL PUBLI SHER THAT
YOU WOULD EXPECT. WE ALSO HAVE MANY SCHOLARLY PUBLI SHERS,
NONPROFI T PUBLI SHERS, UNI VERSI TY PRESSES, VERY LARGE MULTI -
NATI ONAL PUBLI SHERS. WE DO WORK W TH PUBLI SHERS FROM AROCUND
THE VORLD.

I N ADDI TION | N OUR Rl GHTSHOLDER CCLLECTI ON VVE HAVE
I NDI VI DUAL AUTHORS AND CREATORS OF A VARI ETY OF WORKS AND THEI R
ESTATES AND SOVETI MES LI TERALLY AGENTS WHO ARE REPRESENTI NG THE
Rl GHTS FOR THEI R CLI ENTS.
Q | F A PARTI CULAR AUTHOR SAY OF A CONTRI BUTION TO A
COLLECTI VE WORK MAI NTAINS H'S OR HER OAN COPYRI GHT I N THAT
WORK, CCC WLL SOVETI MES AND DCES I N FACT REPRESENT THOSE
I NDI VI DUALS AS VELL | N LI CENSI NG?
A YES, WE ABSOLUTELY DO
Q OKAY. AND YOU MENTI ONED A WORLDW DE OR | NTERNATI ONAL
FOCUS. CAN YOU DESCRI BE HOW THAT FI TS | NTO CCC S LI CENSI NG
PROGRAMS?
A YES. WELL, OUR USERS NEED ACCESS TO A VERY W DE RANCGE OF

CONTENT. THAT' S ACTUALLY PARTI CULARLY TRUE | N THE ACADEM C

ANDRE G ASHLEY, O C R
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MARKET, AND SO WE HAVE AGREEMENTS WTH A W DE RANGE OF

Rl GHTSHOLDERS, BOTH DI RECTLY AND | NDI RECTLY THROUGH OTHER

LI CENSI NG ORGANI ZATI ONS LI KE CCC LOCATED I N OTHER COUNTRI ES SO
THAT THOSE RI GHTS CAN BE BROUGHT | NTO THE UNI TED STATES AND
SUBSEQUENTLY LI CENSED TO OUR CLI ENTS.

Q SO I F A USER COVES TO CCC -- AND WE' RE GO NG TO TALK ABQUT
SOMVE OF THESE PROGRAMS | N MORE DETAIL -- AND SAYS | WANT TO
SUBSCRI BE TO PROGRAM X, DO | UNDERSTAND WHAT YOUR ANSWER TO BE
THAT | N THAT SI TUATI ON THE SCOPE OF WORKS AVAI LABLE FOR

LI CENSI NG | NCLUDE NOT' ONLY U. S. BASED WORKS BUT WORKS FROM A
VARI ETY OF FORElI GN COUNTRI ES AS WELL?

A YES, A SI GNI FI CANT AMOUNT.

Q NOW DO THE THREE PLAINTI FFS IN THI S CASE ALL PARTI Cl PATE
IN VARI QUS CCC LI CENSI NG PROGRAMS?

A YES, THEY DO

Q TO YOUR KNOALEDGE | S THERE A SI NGLE ACADEM C PUBLI SHER OF
ANY CONSEQUENCE WHO DOES NOT PARTI Cl PATE | N CCC S LI CENSI NG
PROGRAMS?

A NO | CANT TH NK OF ONE.

Q NOW YOU MENTI ONED THAT CCC | THI NK YOUR WORD WAS A

SOLUTI ONS PROVI DER?

A YES.

Q EXPLAIN A LI TTLE MORE WHAT YOU MEAN BY THAT?

A VELL, WE' RE DEVELCPI NG NEW SCOLUTI ONS TO MEET THE NEEDS OF

THE MARKET. | GQUESS | WOULD SAY THIS. THE BOUNDARI ES OF --

ANDRE G ASHLEY, O C R
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WHAT CCC IS DA NG TODAY | WOULD SAY ARE NOT WHAT WE' LL BE DO NG
IN THE FUTURE. | DON T SEE THEM AS BOUNDARI ES.

WE' RE CONSTANTLY DEVELOPI NG NEW SCLUTI ONS, AND THE
PRI MARY DRI VER IS THE FACT THAT THE WAY CONTENT | S BEI NG
CONSUMED |'S CHANG NG SO THI NK ABQUT THE TECHNOLOGY AND
DI FFERENT THI NGS5, YQU KNOW THE HANDHELDS AND THI NGS LI KE
THAT. SO AS CONTENT CONSUMPTION IS CHANG NG, WWE ARE NEEDI NG TO
DEVELOP LI CENSI NG PRODUCTS TO BE WHERE THAT -- FOLLOW THAT
CONTENT AND BE WHERE THE USER OF THAT CONTENT 1 S.

ALSO PUBLI SHI NG PROCESSES ARE CHANG NG, AND AS THE
PROCESS OF DI G TAL PUBLI SHI NG CONTI NUES TO RAPI DLY EVOLVE, WE
ARE BUI LDI NG LI CENSI NG SOLUTI ONS FOR OUR RI GHTSHOLDER AS VELL.
SO I T"S NEW PRODUCTS BOTH FOR THE RI GATSHOLDERS AND FOR THE
USERS.
Q DCES THAT SET OF | NTERESTS ON CCC S PART APPLY TO THI NKI NG
ABQUT HOW TO MEET THE NEEDS OF THE ACADEM C ENVI RONMENT AS WELL
AS OTHER MARKETS YOQU SERVE?
A YES.
Q AND LET' S BRI EFLY TOQUCH ON WHAT CCC S VERY | NI TI AL
LI CENSI NG FOCUS WAS BACK IN 1978 WHEN I T FI RST OPENED I TS DOORS
FOR BUSI NESS?
A VELL, WHEN WE OPENED THE DOORS WE HAD ONE SERVI CE AT THAT
TIME. | T WAS A TRANSACTI ONAL OR PAY PER USE SERVICE, AND IT
WAS PRI MARI LY SERVI NG | NDI VI DUAL CORPORATE EMPLOYEES WHO WOULD

COVE AND ASK FOR PERM SSI ON ON A CASE- BY- CASE BASI'S, AND

ANDRE G ASHLEY, O C R
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MEMBERS OF ACADEM C LI BRARI ES WHO WOULD COVE AND ASK FOR

PERM SSI ON ON A CASE- BY- CASE BASI S.

Q JUST BECAUSE WE' LL BE USI NG THE TERM TRANSACTI ONAL A FAI R
AMOUNT DURI NG OUR DI ALOGUE, COULD YOQU JUST SAY A FEW MORE WORDS
ABQUT WHAT CCC MEANS WHEN | T TALKS ABOUT A TRANSACTI ONAL

LI CENSI NG SERVI CE?

A VELL, IT"S KIND OF AN A LA CARTE SERVI CE, SO YOU RE COM NG
AND ASKI NG FOR PERM SSI ON WHEN YOQU NEED IT. SO IT S, YOU KNOW
I TS AN OPEN SERVI CE WHERE YOU REQUEST PERM SSI ON ON A

CASE- BY- CASE BASI S, AND YOU CAN RECEI VE THOSE PERM SSI ONS AT - -
THE Rl GHTSHOLDERS SET THE PRI CES. SO THE RI GHTSHOLDER HAS FULL
CONTROL OVER THE PRI CES SET ON THOSE SERVI CES.

Q THANK YOQU. AND THEREAFTER AFTER THIS A LA CARTE AS YQU
TERMVED | T PER USE TRANSACTI ONAL SERVI CE, DI D CCC EVOLVE | NTO
OTHER OFFERI NGS?

A YES.

Q WHAT WAS THE NEXT EVCLUTI ONARY STEP?

A IN THE EARLY 1980' S CCC DEVELOPED SOVETHI NG THAT WE CALL A
REPERTCRY LICENSE. TH S IS REALLY A SUBSCRI PTI ON STYLE

LI CENSE, AND I T WAS REALLY A BREAKTHROUGH FOR THE SEAMLESS

USI NG OF CONTENT.

Q WHAT' S THE DI FFERENCE BETWEEN A REPERTCRY STYLE LI CENSE
AND A TRANSACTI ONAL STYLE LI CENSE?

A THE Bl G DI FFERENCE THAT REALLY MAKES IT EASIER IS IT' S --

AS A SUBSCRI PTI ON MODEL YQU PAY ONCE AS A USER, AND THEN YOU RE
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ABLE TO USE ANY OF THE MATERI ALS | N THE COLLECTI ON FOR THAT
PERIOD WVHICH IS A YEAR THE LICENSE IS GRANTED ON A ONE- YEAR
BASI S, AND SO YOU RE NOT CONSTANTLY HAVI NG TO COVE AND ASK
EVERY TI ME, AND THAT WAS REALLY AT THE SUGGESTI ON OF THE USER
COWLUNI TY THAT VEE | NVESTI GATE THAT.

THAT WAS | NTRODUCED I N THE EARLY 1980'S FOR THE
CORPORATE MARKETS AND THE PRI CES FOR THAT -- THHS IS A BIG
DI FFERENTI ATOR SO I' LL JUST NOTE, THE PRI CES FOR THAT ARE SET
BY A COW TTEE OF CCC S BOARD OF DI RECTORS CALLED THE
Rl GHTSHOLDER COWM TTEE.
Q SO FROM THE STANDPO NT OF THE QUTSI DE WORLD, DO YQU EVER
REFER TO THOSE REPERTORY LI CENSES AS A BLANKET LI CENSE?
A YES.
Q SO FROM THE STANDPO NT OF THE QUTSI DE WORLD, THOSE BLANKET
PRI CES HAVE PRI CES SET BY CCC, WHEREAS, THE TRANSACTI ONAL
LI CENSES REFLECT PRI CING OF THE | NDI VI DUAL CCC Rl GHTSHOLDERS;
'S THAT ACCURATE?
A YES, BUT THE PERCEPTION IS THAT THE PRI CES ARE SET BY CCC.
AGAIN, I T"S THE BOARD COW TTEE.
Q | UNDERSTAND. AND HOW SUCCESSFUL HAS THAT CORPORATE
BLANKET LI CENSI NG PROGRAM BEEN?
A HUGELY SUCCESSFUL.
Q NOW HAVE THERE ALSO BEEN | NSTANCES WHERE CCC HAS STEPPED
IN TO PROVI DE NEW FORMS OF LI CENSES | N RESPONSE TO LEGAL

DEVELOPMENTS?
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A YES.
Q HAS ANY OF THOSE SI TUATI ONS | NVOLVED COPYI NG ACTI VI TI ES ON
COLLEGE AND UNI VERSI TY CAVPUSES?
A YES.
Q CAN YQU DESCRI BE WHAT YQU HAVE I N M ND?
A VELL, IN My EARLY TI ME AT COPYRI GAT CLEARANCE CENTER, |
JONED IN 89, | BELIEVE IT WAS 1991 WHEN THE KI NKO S DECI SI ON
CAME, AND IT WAS -- | TH NK IT WAS THE SPRI NG OF THAT YEAR, |F
| REMEMBER CCORRECTLY, AND PRI OR TO THAT WE DI D NOT HAVE A
MEANI NGFUL COURSEPACK LI CENSI NG SERVI CE.

AND THROUGHOQUT -- FROM THAT SPRI NG THROUGHOUT THAT
SUMMER -- | REMEMBER THI S WELL BECAUSE | WORKED ON I T -- VE
DEVELOPED A LI CENSI NG SERVI CE REALLY FROM NOTHI NG TO HANDLE THE
REQUESTS FOR COURSEPACKS FOLLOW NG THAT DECI SI ON.
Q WHERE WAS THAT DEMAND COM NG FROM FOLLOW NG THAT DECI SI ON
THAT YOU DEVELOPED THI S PROGRAM?
A THE DEMAND WAS COM NG FROM THE MARKET.
Q THE MARKET MEANI NG?
A THE ACADEM C | NSTI TUTI ONS, DI FFERENT BOCK STORES, FACULTY
MEMBERS. WE WERE REALLY | NUNDATED.
Q SO WVHAT WAS THE PROGRAM THAT CCC DEVELOPED, AND YOU WERE
INVOLVED IN TH'S, | TAKE | T?
A YES, | WAS
Q WHAT WAS THE PROGRAM THAT CCC DEVELOPED?

A THE PROGRAM | S STILL I'N EXI STENCE TODAY. |IT' S CALLED THE
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ACADEM C PERM SSI ONS SERVI CE.

Q OKAY. CAN YQU DESCRI BE FOR THE COURT THE ESSENTI AL

ATTRI BUTES OF THAT SERVI CE?

A ITI1S A TRANSACTIONAL SERVICE. SO IT'S THE VERSI ON WHERE
YOU COVE ON A CASE-BY-CASE BASIS TO ASK FOR PERM SSION.  IT IS
A SERVI CE THAT ENABLES THE USER TO CREATE COURSEPACKS. SO IT
G VES THE USER PERM SSI ON TO CREATE COURSEPACKS FOR

REQUI RED READI NGS. | T ALSO ALLONS CASE- BY- CASE PERM SSI ONS
FOR DI FFERENT CLASSROOM READI NGS POSSI BLY BEYOND THE
COURSEPACKS.

Q TO BE CLEAR | S COURSEPACKS I N PAPER FORM ONLY OR ALSO
ELECTRONI C FORW?

A NO, ONLY PAPER

Q ONLY PAPER.  AND TO YOUR UNDERSTANDI NG -- | KNOW YQU RE
NOT A LAWYER, BUT TO YOUR UNDERSTANDI NG THI S WOULD HAVE
ADDRESSED AND DCES ADDRESS THE TYPE OF COPYI NG SI TUATI ONS THAT
THE KINKO S LAWBUI T WAS FOCUSI NG ON; |'S THAT YOUR

UNDERSTANDI NG?

A THAT" S My UNDERSTANDI NG, YES.

Q AND UNDER THE ACADEM C PERM SSI ONS SERVI CE, ARE THERE ANY
LIM TS PLACED ElI THER BY THE COPYRI GAT CLEARANCE CENTER OR BY

I NDI VI DUAL RI GHTSHOLDERS ON THE EXTENSI VENESS OF THE EXCERPTS
THAT CAN BE LI CENSED THROUGH CCC?

A YES.

Q CAN YQU DESCRI BE THAT PLEASE?

ANDRE G ASHLEY, O C R
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A YES. WELL BACK TO THE BALANCE THI NG WHEN WE CREATED THE
ACADEM C PERM SSI ONS SERVI CE THERE WAS A DEFAULT SET OF LIM TS
PUT | NTO THE CONTRACT FOR RI GHTSHOLDERS, AND THAT DEFAULT IS 25
PERCENT OF THE WORK OR TWDO CHAPTERS WH CHEVER | S GREATER

Q WHAT DOES THAT MEAN | N PRACTI CE; HOW DCES THAT WORK?

A VELL, IF YOU RE PLACI NG AN ORDER | N EXCESS OF THAT, YQU
WOULD NEED TO REORGANI ZE THAT CORDER - -

Q SOVETHI NG W LL HAPPEN THAT W LL REJECT THAT ORDER?

A YES, YOU WOULDN T GET THAT ORDER PLACED. SO YOU WOULD
HAVE TO REORGANI ZE THAT TO PLACE THE ORDER

Q I'S THAT A HARD AND FAST RULE AS | T WERE THAT APPLI ES
ACROSS ALL RI GHTSHOLDERS OFFERI NGS OR CAN RI GHTSHOLDERS MODI FY

DEFAULT FUNCTI ON?

A NO, RI GHTSHOLDERS CAN MODI FY THAT.

Q AND HAVE THEY | N FACT DONE THAT?

A ABSOLUTELY, YES.

Q I'N El THER DI RECTI ON?

A YES.

Q THAT 1S, HAVE THEY BOTH BEEN MORE RESTRI CTI VE AND MORE
LI BERAL?

A YES, WE ACTUALLY HAVE RI GHTSHOLDERS DEFI NI TELY WHO LIM T
AND CONSTRAIN I T MORE, AND THEN WE ALSO HAVE Rl GHTSHOLDERS WHO
ALLOW UP TO AN ENTI RE WORK TO BE COPI ED.

Q NOW WHAT ARE A USER S OPTIONS | F I'T GETS A BOUNCE BACK,

THAT' S MY PHRASEOLOGY, |F IT HAS A REQUEST THAT EXCEEDS THE

ANDRE G ASHLEY, O C R
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AUTHORI ZED LIM T FOR A WORK, WHAT CAN THE USER DO AT THAT
PO NT?
A VELL, THAT'S MY COMMENT ON REORGANI ZI NG  THEY CAN REQUEST
LESS OF THE MATERI AL, AND THEY CAN REASSESS THEI R SI TUATI ON AND
SAY WELL, I'LL USE LESS THAN | ORI G NALLY | NTENDED. THEY COULD
PURCHASE THE WORK. THEY COULD SUPPLEMENT W TH ANOTHER READI NG
ANOTHER ALTERNATI VE SOURCE. THEY COULD ASK US AT COPYRI GHT
CLEARANCE CENTER TO CONTACT THE RI GHTSHOLDER ON THEI R BEHALF,
AND WVE DO THI S ALL THE TI Mg, OR THEY COULD CONTACT THE
Rl GHTSHOLDER DI RECTLY, AND | F THEY DON T HAVE THAT CONTACT
| NFORVATI ON, WE PROVIDE I'T TO THEM
Q I N OTHER WORDS TAKI NG THOSE LAST TWO OPTI ONS, THEY CAN I N
ESSENCE SAY WE REALI ZE THERE' S A DEFAULT BUT WE WOULD REQUEST
El THER YOU CCC ON OUR BEHALF OR GO DI RECTLY TO THE RI GHTSHOLDER
AND SAY WOULD YOU MAKE AN EXCEPTI ON TO ACCOMMODATE OUR REQUEST,
I S WHAT HAPPENS?
A THAT' S WHAT THEY WOULD DO | S ASK US TO DO THAT OR DO I T
THEMSBELVES.
Q AND THAT PROCESS GOES FORWARD YQU | NDI CATED W TH SOME
FREQUENCY?
A YES, | T DOCES.

THE COURT: DID YOU SAY THE DEFAULT SETTI NG WAS 25
PERCENT OF THE WORK OF TWDO CHAPTERS WHI CHEVER | S GREATER?

THE WTNESS: YES, | DI D.

THE COURT: THANK YQU.
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BY MR RICH

Q NOW HOW MECHANI CALLY DO USERS | NI TI ATE LI CENSE REQUESTS
UNDER THI S ACADEM C PERM SSI ONS SERVI CE?

A TODAY THEY CAN GO TO COPYRI GHT DOT COM VWHI CH IS YOUR
VEBS|I TE AND REQUEST PERM SSI ON.  ALTERNATI VELY, WE HAVE BUI LT
DI FFERENT OPTI ONS, LI CENSI NG OPTI ONS | NTO OTHER SOFTWARE TO
MAKE | T EASY FOR THEM SOFTWARE THEY REGULARLY USE AS AN
ALTERNATI VE TO COPYRI GHT DOT COM

Q LET" S BREAK THCSE | NTO SEPARATE PARTS. STAY WTH THE
COPYRI GHT DOT COM | NTERFACE, ESSENTI ALLY HOW DOES THAT WORK?
A COPYRI GHT DOT COM YOQU GO TO THE URL, AS | MENTI ONED, AND
YOU NEED TO ENTER A FEWBI TS OF | NFORMVATI ON | N ORDER TO GET
PERM SSI ON SO - -

Q 'S THAT A LONG LI ST OF ITEM5, A SHORT LI ST OF | TEM5?

A YOU HAVE TO ENTER TI TLE, WHAT TI TLE YOU RE ASKI NG FOR, THE
CLASS YOU WANT TO USE I'T I'N, HOWN MANY STUDENTS AND HOW MANY
PAGES YOU WANT TO USE, THOSE ARE REALLY THE ESSENTI AL | TENS.
Q AND VWHAT HAPPENS AT THAT PO NT, SO THE USER THEN ENTERS
THAT, PUSHES ENTER AND THEN WHAT HAPPENS?

A THE DATABASE RETURNS A RESULT AND LET'S THEM KNOW I F
PERM SSI ON | S GRANTED OR NOT' AND G VES -- | F THERE ARE ANY

Rl GHTSHOLDER SET TERM5, THOSE ARE G VEN TO THE USER AT

THAT PO NT, AND THEN THERE' S KIND OF A SHOPPI NG CART PROCESS
THEY CAN GO THRQUGH TYPI CAL TO ANY WEBSI TE THAT YOU WOULD HAVE

USED.
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Q WHAT PERCENTAGE OF TRANSACTI ONS | NVOLVED THE PROCESS YQOU
JUST DESCRIBED WHICH | S TH S AUTOVATED RESPONSE AND CHECK QUT
AND USE?
A WE CALL THEM KI ND OF PERAUTHORI ZATI ONS OR | NSTANTLY
GRANTED, AND THAT'S THE MAJORITY OF THE PERM SSIONS. SO I T
WOULD BE SOVEWHERE I N THE HI GH 80' S, 90 PERCENT I N THAT RANGE.
Q ARE VI RTUALLY | NSTANTANEQUSLY FULFI LLED?
A YES.

THE COURT: COULD AN | NDI VI DUAL STUDENT USE THI S
SERVI CE?

THE W TNESS: YES.

THE COURT: AND G VE A CREDI T CARD?

THE WTNESS: YES, WE TAKE CREDI T CARD PAYMENTS,
AND VE ALSO DO | NVvA CI NG BECAUSE SQOME | NSTI TUTI ONS PREFER TO BE
I N\VO CED, SO WE OFFER A VARI ETY OF DI FFERENT PAYMENT METHODS.

THE COURT: AND I F AN I NDI VI DUAL STUDENT AS COPPOSED
TO ALL MEMBERS OF A CLASS THROUGH THE PROFESSOR USED THAT
SERVI CE, WOULD I T COST MORE PER PAGE FOR THAT | NDI VI DUAL
STUDENT?

THE WTNESS: NO | T WOULD NOT.

THE COURT: OKAY. |IT DCESN T MATTER HOW MANY COPI ES
YOU RE ORDERI NG?

THE WTNESS: RIGHT. SO FOR EXAMPLE, |F IT WAS 10
CENTS A PAGE AND THEY WERE JUST ORDERI NG A COPY FOR THEMSELVES,

THEN | T WOULD JUST BE THE 10 CENTS PER PAGE.
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THE COURT:  OKAY.
BY MR RICH
Q NOW THERE' S SOVE BODY OF MATERI AL THAT FALLS OUTSI DE OF

THAT VAST MAJORITY OF | NSTANTANEQUS AUTHORI ZATI ONS, | TAKE I T,

YES?
A YES.
Q "D LIKE TO BREAK THAT I NTO TWD PARTS ANALYTI CALLY TO

UNDERSTAND HOW THE PROCESS WORKS. ARE THERE CERTAIN

PARTI CI PANTS ON THE RI GHTSHCOLDER SI DE | N THE ACADEM C

PERM SSI ONS SERVI CE WHO AT LEAST FOR SOVE OF THEI R WORK SAY

WE' RE HAPPY TO HAVE YOU AS OUR LI CENSI NG AGENT BUT WE' RE NOT
QUI TE PREPARED AS THESE WORKS TO PREAUTHORI ZE THEM TO USE YOUR
TERM WE D LI KE YQU TO COVE BACK CASE- BY- CASE; DOES THAT

SOVETI MES HAPPEN?

A YES, THAT DOES HAPPEN.

Q SO WHAT | S THE PROCESS THERE | F A REQUEST FOR SUCH A TI TLE
I'S MADE BY A USER?

A VELL, WE HAVE AUTOVATED THE PROCESS FOR THAT TO MAKE I T AS
EASY AS VVE CAN ON THE RI GHTSHOLDER TO GRANT PERM SSI ON VERY
EASILY. SO WE' VE BU LT AN ELECTRONI C SYSTEM THROUGH AN ONLI NE
PORTAL SO THAT RI GHTSHOLDER CAN CHECK THI'S. I T'S | NSTANT.

THEY CAN SEE EXACTLY WHAT THE USER IS ASKI NG FOR, AND THEN THEY
CAN GRANT THE PERM SSI ON | NSTANTLY THROUGH AN ONLI NE PORTAL
EXCLUSI VELY FOR THAT RI GHTSHOLDER. | N OTHER WORDS, NO OTHER

Rl GHTSHOLDERS ARE ABLE TO SEE THAT AND ACCESS THEI R
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| NFORVATI ON, AND THEN | T FLOAS | NSTANTLY BACK TO THE USER.

SO WTH ANY KIND OF RI GHTSHOLDER SET PRI CE OR TERM
IT"S ALL ELECTRONI C.  THE REASON THAT WE DI D THAT 1S WE WANTED
TO SPEED THE PROCESS UP TO GET THE COWM SSI ONS TO THE USERS AS
FAST AS POSSI BLE, AND ALSO AGAI N NOT' MAKE THI S HUGE
ADM NI STRATI VE BURDEN ON OUR RI GHTSHOLDERS.
Q WHAT' S YOUR TRACK RECORD | N GETTI NG CLEARANCES ON THI S
TYPE OF TRANSACTI ON WHERE | T' S SORT OF THE CASE- BY- CASE
AUTHORI ZED?
A I TS MORE THAN 80 PERCENT.
Q ARE AUTHORI ZED?
A ARE GRANTED, YES, ARE GRANTED.
Q AND THEN | S THERE ALSO A SI TUATI ON WHERE A USER | S LOOKI NG
FOR MATERIAL BUT CANT FIND IT WTH N YOUR REPERTORY OF
LI CENSED WORKS AT ALL, DO THEY EVER CONTACT CCC AND ASK CCC I F
YOU CAN FIND THE Rl GHTSHOLDER AND TRY TO MAKE A TRANSACTI ON
HAPPEN?
A YES.
Q CAN YQU DI SCUSS THAT ClI RCUMSTANCE?
A YES, THEY CAN REQUEST -- OUR SERVI CES ARE NOT LIM TED TO
THE R GHTS THAT WE HAVE I N THE COLLECTI ON TODAY, WHETHER THEY
ARE PREAUTHORI ZED OR NOT. SO IF THERE' S JUST A VWORK, ANY WORK,
I MEAN | T COULD BE A WORK THAT WAS JUST CREATED YESTERDAY, A
NEWSPAPER ARTI CLE THAT WAS PUBLI SHED THIS MORNING | F IT'S NOT

IN OQUR COLLECTI ON WE WLL GO AND SEEK | T ON THEI R BEHALF.
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AND WE DO HAVE AUTOVATED METHODS, BUT | T DOESN T
NECESSARI LY HAVE TO FLOW THROUGH THAT PORTAL IF I T'S NOT A
Rl GHTSHOLDER WHO S WORKI NG W TH US TODAY. WE WOULD CONTACT
THAT RI GHTSHOLDER AND THEN FLOW THE PERM SSI ON RI GHTS BACK
THROUGH THE SAME WEB | NTERFACE. SO WE HAVE A METHOD OF
ELECTRONI CALLY CONTACTI NG THE USER THERE.

THE COURT: YQU SAI D THAT MORE THAN 80 PERCENT OF
SOVETHI NG WAS GRANTED;, COULD YOU GO BACK AND FILL IN THAT BLANK
FOR ME AGAI N?

THE WTNESS: YES. FOR THE PORTI ON OF THE REQUESTS
THAT ARE NOT | NSTANTLY AUTHORI ZED, SO THE MAJORI TY ARE
I NSTANTLY AUTHORI ZED, THAT'S THE CLOSE TO 90 PERCENT, BUT FOR
THE M NORI TY THAT WE HAVE TO SEEK PERM SSI ONS ON A KIND OF
SPECI AL CRDER BASI'S, WE CALL I T AT CCC, HERE WHEN WE DO SEEK
PERM SSI ON ON A SPECI AL ORDER BASI S OVER 80 PERCENT ARE GRANTED
WHEN WE ACTUALLY GO OUT AND ASK RI GHTSHOLDERS.

GENERALLY RI GHTSHOLDERS ARE PRETTY RECEPTI VE TO THESE
REQUESTS. SO THEY' RE PRETTY RECEPTI VE, BUT THEY M GHT HAVE
REASONS THAT THEY CAN T | NSTANTLY AUTHORI ZE THAT ARE PECULI AR
TO THEI R BUSI NESS SO JUST CALL AND ASK THEM OR ELECTRONI CALLY
ASK THEM
BY MR RICH
Q ABOQUT HOW MANY U. S. TI TLES ARE AVAI LABLE THROUGH CCC S
ACADEM C PERM SSI ONS SERVI CE?

A ABQUT TWO AND A HALF M LLI ON TI TLES.
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Q  AND WHEN YOU USE THE WORD TI TLES I N THAT ANSWER, \WHAT DOES
A TI TLE CONSTI TUTE?

A VELL, | WOULD DESCRIBE IT AS A MAIN TI TLE.

Q G VE ME AN EXAMPLE?

A VELL, THE NEWYORK TIMES IS A MAIN TITLE. SO ALL OF THE
ARTI CLES PUBLI SHED | N THE NEW YORK TI MES ARE EACH | NDI VI DUAL
THI NGS THAT COULD BE LI CENSED, BUT W THIN THE COLLECTI ON OF THE
2.5 M LLI ON NUVBER THAT | JUST GAVE YOU, THE NEW YORK TI MES
EQUALS ONE.

Q  NOWFOLLOW NG THE DEVELOPMENT OF THE ACADEM C PERM SSI ONS
SERVI CE, DI D CCC DEVELOP ANY ADDI TI ONAL LI CENSES W TH

APPLI CATI ON TO THE ACADEM C ENVI RONVENT?

A YES.

Q  VHAT CAME NEXT?

A AFTER THE ACADEM C PERM SSI ONS SERVI CE CAME -- WE HAVE A
LOT OF BI G NAVES -- CAME SOVETHI NG CALLED THE ELECTRONI C COURSE
CONTENT SERVI CE.

Q IS THAT SOVETI MES USED I N THE ACRONYM ECCS?

A VE SPECI ALI ZE | N ACRONYMS.

Q | TH NK THE COURT SAW ONE OF MORE EXHI BI TS WHI CH LI STED
MAYBE A FURTHER ABBREVI ATI ON OF ECC, |T'S THE SAME?

A YEAH.

Q  OKAY. CAN YOU DESCRI BE WHAT |'S THE ELECTRONI C COURSE
CONTENT SERVI CE AND WHAT USES OF MATERI ALS DCES | T COVER?

A YES, SO THE ELECTRONI C COURSE CONTENT SERVI CE CAME | N THE
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LATE 1990'S, AND BASICALLY I T'S THE DI A TAL EQU VALENT OF THE
ACADEM C PERM SSI ONS SERVI CE.
Q AND WHAT TYPES OF USES | N ACADEME DOES THI S LI CENSE COVER?
A I T COVERS ELECTRONIC -- IT'S ALL OF THE ELECTRONI C
VERSI ONS OF THE APS. SO I T'S THE ELECTRONI C COURSEPACK, AND
THEN | TS THE ELECTRONI C READI NGS THAT MAY BE BEYOND A
COURSEPACK. SO IT'S ALL ELECTRONI C USE FOR THE CLASSROOM
PURPOSE.
Q ARE YOU GENERALLY FAM LI AR WTH THE ERES AND ULEARN
SYSTEMS THAT HAVE BEEN | N OPERATI ON AT GEORA A STATE
UNI VERSI TY?
A GENERALLY, YES, | AM
Q AND DCES THE ELECTRONI C COURSE CONTENT SERVI CE ENCOMPASS
USES OF CCC AUTHORI ZED MATERI AL ON SYSTEMS SUCH AS ERES AND
ULEARN?
A YES.
Q NOW WHAT WAS THE BACKGROUND TO THE CREATI ON OF THE ECCS;
WHAT CAUSED | T TO BE DEVELOPED BY CCC?
A VELL, WE WERE GETTING A LOT' OF CALLS FROM OUR ACADEM C
CUSTOMERS AT THE TI ME WHO WERE REALLY FRUSTRATED. THEY NEEDED
PERM SSI ONS FOR THE ELECTRONI C EQUI VALENTS. THEY HAD AN
| NCREASI NG DEMAND FROM THEI R FACULTY MEMBERS FOR THESE
MATERI ALS TO BE POSTED DI G TALLY.

AT THAT TIME A LOT OF PEOPLE WERE DO NG BOTH THE

PAPER COURSEPACK AND THE DI G TAL VERSI ON, YOU KNOW THEY WERE
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BOTH BEI NG USED, AND THEY NEEDED THOSE RI GHTS, AND SO THEY
ASKED US TO DO THIS. SO THE DEMAND FOR THAT REALLY CAME FROM
THE USER SI DE.
Q WHAT DID I T REQUI RE CCC TO DO ON THE RI GHTSHOLDER S SI DE
I N ORDER TO BE AUTHORI ZED TO EXPAND THE SCOPE OF I TS LI CENSE
AUTHORI TY?
A A LOT OF WORK. WE HAD TO GO TO RI GHTSHOLDERS AND
BASI CALLY LAY THIS QUT AND SAY THI S IS WHAT' S HAPPENI NG, THI' S
I'S WHAT THE USERS' NEEDS ARE, AND WE NEED TO DO SOVETHI NG ABOUT
TH S.

SO WE PUT KIND OF A PROJECT TEAM A TASK FCRCE
TOGETHER TO WORK ON THI S AND GO AND MEET W TH DI FFERENT
Rl GHTSHOLDERS AND DI FFERENT ASSOCI ATI ONS AND SAY, YOU KNOW HOW
CAN WVE MOVE THI' S FORWARD AND THAT EVENTUALLY LED TO WHAT WAS TO
BECOVE THE ELECTRONI C COURSE CONTENT SERVI CE.
Q I'S THE ELECTRONI C COURSE CONTENT SERVI CE ALSO A
TRANSACTI ONAL SYSTEM?
A YES, ITIS
Q AND SO | TAKE I T THAT THE PRI CES REQUESTED AND OFFERED AND
AVAI LABLE THROUGH THI S SERVI CE LI KE | N THE ACADEM C PERM SSI ONS
SERVI CE ARE SET BY THE | NDI VI DUAL RI GHTSHOLDER?
A YES, THEY ARE.
Q AND ARE THE SAME SORTS OF LIM TS ON PREAUTHORI ZED COPYI NG
THAT ARE | MPOSED ElI THER BY CCC OR BY THE RI GHTSHOLDERS UNDER

THE ACADEM C PERM SSI ONS SERVI CE, ARE THOSE APPLI CABLE ALSO
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UNDER THE ELECTRONI C COURSE CONTENT SERVI CE?

A YES, THEY ARE THE SAME.

Q AND VWHAT ABOQUT THE USER | NTERFACE WTH CCC, IS THAT THE
SAME OR | S THAT DI FFERENT?

A ITS THE SAME. YQU USE THE COPYRI GHT DOT COM OR THE

DI FFERENT CHANNELS AS | MENTI ONED.

Q AND | S THERE A LARGE BODY OF PREAUTHORI ZED WORKS AVAI LABLE
AS YQU TESTI FI ED TO W TH RESPECT TO THE ACADEM C PERM SSI ONS
SERVI CE?

A | T"S APPROXI MATELY TWO M LLI ON.

Q AND HOW DO RI GHTSHOLDERS STRUCTURE THEI R PRI CI NG | N
OFFERI NG LI CENSES AND PERM SSI ONS UNDER THE ECC?

A VELL, THEY CAN STRUCTURE | T BY ARTI CLE OR BY CHAPTER
THEY CAN STRUCTURE I'T ON A PER PAGE BASIS. WE G VE THEM

DI FFERENT OPTI ONS, AND THEY CAN ALSO USE COMVBI NATI ONS OF THE
CPTI ONS.

Q I'S THERE ONE APPRCACH WHICH | S THE MOST COVMON?

A THE MOST COWMONLY USED | S THE PER PAGE.

Q AND WHAT | S THE USUAL RANGE OF PRI CI NG ON A PER PAGE BASI S
IN CCC S EXPERI ENCE?

A I WOULD SAY THE RANGE | S ABOUT 10 TO 25 CENTS.

Q PER PAGE?

A PER PAGE, YEAH.

Q AND DO THE THREE PLAINTIFFS IN TH S CASE SPECI FI CALLY

PARTI Cl PATE IN THE ELECTRONI C COURSE CONTENT SERVI CE?
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A YES.
Q I DIDN T ASK YQU, BUT DO THEY ALSO PARTI Cl PATE I N THE

ACADEM C PERM SSI ONS SERVI CE?

A YES.
MR RICH  YOUR HONOR, NMNAY | APPROACH?
THE COURT: YOU MAY.

BY MR RICH

Q M5. ARMSTRONG, | F YOU WOULD TAKE A LOCK AT THE FI RST
TABBED MATERI AL IN YOUR BI NDERS, YQU LL SEE DOCUMENTS MARKED
PLAI NTI FFS' TRIAL EXH BI TS 3, 4, AND 5 UNDER THE CCC ROYALTI ES
TO CAMBRI DGE TAB?
A YES, | SEE THEM
Q ARE YQU ABLE TO | DENTI FY WHAT WE' VE MARKED AS TRI AL
EXH BITS 3, 4 AND 57
A YES.
Q COULD YQU DESCRI BE WHAT THAT | S PLEASE?
A THESE ARE ROYALTY STATEMENTS FROM COPYRI GHT CLEARANCE
CENTER TO CAMBRI DGE UNI VERSI TY PRESS.

MR RICH YOUR HONOCR, WE D LI KE TO OFFER THOSE | NTO
EVI DENCE AT THI S TI ME.

MR SCHAETZEL: YOUR HONOR, SUBJECT TO A CHANCE TO
CHECK FOR OBJECTIONS, | NOTICE THEY ARE QUTSI DE THE TI ME
PERIOD. | DON T KNOW THAT WE' VE HAD A CHANCE TO TALK ABQUT
THEM W TH OPPOSI NG COUNSEL.

THE COURT: WHAT'S THE STATUS OF THE PRETRI AL ORDER?
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ARE THERE OBJECTI ONS THAT ARE | N THE PRETRI AL ORDER?

M5. SINGER YOUR HONOR, |F I MAY, | T WAS A RELEVANCE
OCBJECTI ON THAT WAS W THDRAWN FOR THE REST OF THE CAMBRI DGE
EXHBITS., |IT S QUTSIDE THE TI ME PERI CD, BUT | T ALSO | NCLUDES
THE TI ME PERI OD.

THE COURT: YOU MEAN EACH OF THESE EXH BI TS | NCLUDES
BOTH?

MR RICH YOUR HONCR, TO BE SPECI FI C PLAI NTI FFS'
EXHBIT 3, |F THE WTNESS WLL CORRECT ME I F |'M WRONG COVERS
CCC S 2009 FI SCAL YEAR. FQOUR COVERS THE JULY 2010 FI SCAL YEAR
AND FI VE COVERS THE JULY 1 - JUNE 30 FY11l FI SCAL YEAR, AND THEN
VE WERE PROPCSI NG TO OFFER THE COVPARABLE EXHI BI TS W TH RESPECT
TO OXFORD UNI VERSI TY PRESS WHI CH ARE 346, 347 AND 348.

MR SCHAETZEL: | HAVE NOT HAD A CHANCE TO LOOK AT
THOSE, BUT GENERI CALLY, YOUR HONOR, WWHAT | NOTI CE ABQUT
PLAINTI FFS' EXHI BIT 3 IS THAT THERE IS NO OBJECTI ON BECAUSE AS
EXPLAI NED EARLIER I TS FOR FI SCAL YEAR 09, BUT THE NEXT TWO
DOCUMENTS, HOANEVER, WHICH IS 4 AND 5, WE DI D MAKE AN OBJECTI ON
ON THE TI ME PERI OD, AND | DO NOT BELI EVE THAT THOSE | NCLUDE 09
BUT RATHER - -

THE COURT: |'M SORRY, YOQU SAY YOQU DI D NOT MAKE AN
OBJECTI ON ON 4 AND 57

MR SCHAETZEL: YES, WE DI D MAKE AN OBJECTI ON ON 4
AND 5, AND | BELI EVE THAT THESE DO NOT | NCLUDE THE 09 TI MEFRAME

BUT RATHER ARE FOR FI SCAL YEAR 2010 AND FI SCAL YEAR 2011,
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RESPECTFULLY, |F |'M READI NG THE DOCUMENT CORRECTLY.

SO WE HAVE NO OBJECTION TO WHAT' S AT TRIAL EXH BI T 3,
BUT WE MAI NTAIN OQUR OBJECTION TO THE TI ME FACTOR OF 4 AND 5.

MR RICH  YOUR HONOR, MAY WE ELICIT FROM THE W TNESS
VWHAT THE FI SCAL YEARS ENCOVPASS?

THE COURT: YES.
BY MR RICH
Q COULD YQU EXPLAI N WHAT FY 2010 ENCOVPASSES?
A CCC I'S NOI' ON A CALENDAR YEAR FOR QUR FI SCAL YEAR. OUR
FI SCAL YEAR BEG NS JULY 1 AND END JULY 30. SO | BELIEVE ON
THIS EXH BIT 4 WHI CH SAYS STARTING I N JULY OF FY10 THAT
ACTUALLY WOULD BE JULY OF 2009 CALENDAR YEAR BECAUSE THE FI SCAL
YEAR | S, YOQU KNOW THE WAY WE ARTI CULATE OUR FI SCAL YEARS IS IN
THE YEARS THAT I T ENDS. SO FY10 WOULD HAVE ENDED ON JULY 30 OF
2010 AND BEGUN ON JULY 1 OF 2009.

MR RICH SOIF | UNDERSTAND THAT CORRECTLY, YOUR
HONOR, |'T WOULD ENCOWPASS THE MAYMESTER THROUGH THE FALL OF 09
AND WOULD ENCOWMPASS AT LEAST PORTI ONS OF BOTH PROPOSED EXHI BI TS
3 AND 4.

THE COURT: | WLL ADMT 3 AND 4. WHAT ELSE HAVE YQU
GOT ON FI VE?

MR RICH FIVE IS FY1l WH CH WOULD BE BEG NNI NG I N
JULY 1 OF 2010 GO NG FORWARD.

THE COURT: WHAT'S THE PURPOSE OF THE EXH BI T?

MR RICH |ITWAS SIMPLY TO ROUND QUT THAT
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PERM SSI ONS | NCOVE | S | MPORTANT TO THESE PLAI NTI FFS, YES, YOUR
HONCR.

THE COURT: | WAS ASSUM NG THAT YOU WANTED THEM I N TO
SHOW SOVE KIND OF TREND | N THE REVENUES. HONWOULD | T SHOW
THAT PERM SSI ONS | NCOMVE |'S | MPORTANT?

MR RICH SIMPLY BY THE MAGNI TUDE OF IT, YOUR HONCR,
AND THERE ARE STI PULATED FACTS IN THE RECORD AS TO A NUMBER OF
THESE DATA ALREADY.

I WAS NOT SPECI FI CALLY PRCOPCOSI NG TO SHOW I T FOR ANY
TRENDI NG DATA AND WAS NOT GO NG TO ASK THE W TNESS ABOUT THAT.

THE COURT: WELL, THERE MAY BE SOME | NSTANCES WHERE
I NFORVATI ON QUTSI DE THE PERI OD THAT | DESI GNATED | S RELEVANT.
MY | DEA ON PUTTI NG PARAMETERS ON THE PERI OD W THI N VWHI CH W\E
COULD DI SCUSS THE RELATIVE MERI TS OR DEMERI TS OF THE COPYRI GHT
CLAI M5 WAS SI MPLY TO G VE US A KNOWN AND FAI R FI ELD OF ALLEGED
I NFRI NGEMENTS TO WORK W TH.

MR RICH  YOUR HONOCR, WE ARE PREPARED TO W THDRAW
PLAI NTI FF''S EXH BI T 5.

THE COURT: OKAY. ALL RIGHT. THAT MAKES I T EASY.
BY MR RICH
Q AND, M5. ARMSTRONG | F YOU WOULD TURN TO THE NEXT TAB
PLEASE WH CH | S COVPARABLE DATA | TAKE I T FROM OXFORD
UNI VERSI TY PRESS FOR THOSE THREE FI SCAL PERI ODS; |'S THAT
ACCURATE?

A THAT" S ACCURATE.
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MR RICH  YOUR HONOR, VWE WOULD OFFER PLAI NTI FFS' 346
AND 347 AND W THDRAW PROPCSI NG TO OFFER PLAI NTI FFS' EXHI BI T 348
VWH CH DEALS W TH THE FY 2011 PERI CD.

MR SCHAETZEL: NO CGBJECTION, YOUR HONOR

THE COURT: |I'LL ADM T 346 AND 347, AND 348 HAS BEEN
W THDRAWN.

MR RICH THANK YQU, YOUR HONOR
BY MR RICH
Q NOW YOQU EARLI ER MADE A REFERENCE TO THE FACT THAT CCC
CHARGES CERTAI N USER FEES; DO YOU RECALL THAT?
A YES.
Q SPECI FI CALLY | N CONNECTI ON W TH THE ACADEM C PERM SSI ONS
SERVI CE AND THE ELECTRONI C COURSE CONSENT SERVI CE ARE THERE ANY
SUCH FEES | MPCSED?
A USER FEES, YES, THERE ARE.
Q COULD YQU DESCRI BE THAT TO THE COURT PLEASE?
A THE USER FEES ARE CURRENTLY 3.50 PER -- JUST TO BE CLEAR
ITS A PAY PER USE. SO WHEN YOU RE COM NG I N AND PLACI NG THAT
ORDER FOR PERM SSIONS, | T WOULD BE $3. 50 ON THAT ORDER THAT
YOU RE PLACI NG
Q COULD I d VE A COUPE OF HYPOTHETI CALS TO SEE | F W
UNDERSTAND WHAT THAT MEANS? |IF | AM A PROFESSOR AND | PLACE AN
ORDER TO ALLOW MY CLASS OF 20 STUDENTS TO USE A PARTI CULAR
EXCERPT - -

A YES.
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Q -- HOWDCES THE SERVI CE FEE GET COMPUTED ON THAT ORDER?
A IT"S A FLAT FEE OF $3.50.

Q JUST ONE FEE OF $3.507?

A YES.

Q OKAY. AND AS OF 2009 WHAT WAS THE LEVEL OF THE SERVI CE
FEE CHARGED?

A THREE DOLLARS.

THE COURT: ARE WE STILL TALKI NG ABOUT THE ELECTRONI C
COURSE CONTENT SERVI CE?

MR RICH | BELIEVE BOTH.

THE WTNESS: THAT IS CORRECT, | T'S APPLIED TO BOTH
OF THOSE SERVI CES.
BY MR RICH
Q AND YQU | NDI CATED THE NUMBERS OF U.S. TITLES AVAI LABLE FOR
LI CENSI NG UNDER THE ACADEM C PERM SSI ONS SERVI CE, SAME
QUESTI ON, APPROXI MATELY HOW MANY U. S. TI TLES ARE AVAI LABLE FOR
LI CENSI NG THROUGH THE ELECTRONI C COURSE CONTENT SERVI CE?
A APPROXI MATELY TWD M LLI ON.
Q OKAY. I N THE PAST FI VE YEARS HOW MANY PERM SSI ONS
REQUESTS FOR ACADEM C USES OF CCC LI CENSED MATERI ALS HAS CCC
PROCESSED I N THE LAST FI VE YEARS?
A M LLI ONS.
Q AND FROM THE | NCEPTI ON OF THE ACADEM C PERM SSI ONS SERVI CE
AND THE ELECTRONI C COURSE CONTENT SERVI CE PROGRAMS, HOW MJUCH I N

ROYALTY DI STRI BUTI ONS | N COvVBI NATI ON HAS CCC PAID OQJUT TO I TS
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Rl GHTSHOLDERS?
A SINCE INCEPTION, IT S APPROXI MATELY 230 M LLI ON.
Q  ABOUT HON MANY COLLEGES AND UNI VERSI TI ES CURRENTLY UTI LI ZE
THE ACADEM C PERM SSI ONS SERVI CE AND ECCS SERVI CES FOR
LI CENSI NG COURSE READI NG MATERI ALS?
A APPROXI MATELY A THOUSAND U.S. | NSTI TUTI ONS, COLLEGES AND
UNI VERSI Tl ES.
Q  AND CAN YOU PROVIDE A FEW EXAVPLES THAT ELICI T THE RANGE
OF THOSE | NSTI TUTI ONS?
A.  SURE, IT'S KIND OF THE TYPI CAL STATE COLLEGE, THE
COMMUNI TY COLLEGE, PUBLIC AND PRI VATE. WE HAVE COLLEGES, LARGE
| VY LEAGUE SCHOOLS. I T' S JUST A REALLY, REALLY W DE RANGE OF
| NSTI TUTI ONS THAT ARE USI NG THI S SERVI CE TCDAY.
Q  NOW YOU VE DI SCUSSED THE EARLI EST TRANSACTI ONAL PROGRAM
WHI CH | NCLUDED | THI NK YOU MENTI ONED ACADEM C LI BRARY USERS.
YOU VE DI SCUSSED THE APS, AND YOU VE DI SCUSSED THE ECCS.

| S THERE STILL ANOTHER PROGRAM THAT CCC HAS DEVELGPED
IN | TS | NTERFACE W TH THE ACADEM C COVMUNI TY?
A.  YES. CAN | EXPLAIN IT?
Q  PLEASE
A THAT I'S THE EQUI VALENT TO THE CORPORATE REPERTORY THAT VE
HAD DONE | N THE EARLY 1980' S WE DI D THEN | N THE ACADEM C
SERVICE. SO TH'S IS THE REPERTORY MODEL, THE SUBSCRI PTI ON
MODEL WHERE YOU PAY ONCE AND YOU CAN USE MATERI ALS FROM THAT

COLLECTI ON FOR THE PERI GD OF THE ONE YEAR OF THE LI CENSE.
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Q AND | F YOU WOULD TURN TO THE TAB MARKED DEFENDANTS
EXH BIT 68 I N YOUR BI NDER, CAN YQU | DENTI FY WHAT THAT DOCUMENT
| S?
A THS 1S QUR -- WHAT WE CALL OUR USER AGREEMENT OR THE
LI CENSE FOR THE ANNUAL ACADEM C COPYRI GHT LI CENSE THAT | WAS
JUST DESCRIBING TH S IS FOR THE ACADEM C | NSTI TUTI ONS TO
SI G\

MR RICH  THANK YOU AND, YOUR HONOR, VE WOULD OFFER
THAT DOCUMENT | ASSUME W THOUT OBJECTI ON | NTO EVI DENCE.

MR SCHAETZEL: NO OBJECTI ON.

THE COURT: | T'S ADM TTED.

MR RICH  THAT' S DEFENDANTS EXH BI T 68.
BY MR RICH
Q NOW WHOSE COPYI NG ACTI VI TIES | NSI DE OF THE USER, WHOSE
COPYI NG ACTI VI TI ES ARE COVERED BY THI S REPERTCORY ANNUAL
COPYRI GHT LI CENSE?
A LI TERALLY EVERYONE ON THE CAMPUS, THE STUDENTS, THE
FACULTY MEMBERS, THE PRESI DENT OF THE COLLEGE, ANYBODY REALLY.
THAT' S WHAT THEY LIKE ABOUT I T. | T JUST ENABLES ANYBODY TO USE
THE MATERI ALS THAT ARE COVERED.
Q DCES A STUDENT NEED TO BE SITTING IN H'S DORM ROOM SI TTI NG
AT H'S COWUTER LET" S SAY OR I N THE LI BRARY TO ACCESS AND BE
AUTHCRI ZED TO USE THE MATERI ALS?
A THE STUDENT COULD BE A DI STANCE LEARNER  THE STUDENT

COULD BE IN ANOTHER CCOUNTRY. | F THEY ARE A STUDENT OF THAT
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ORGANI ZATI ON, NO MATTER WHERE THEY ARE I N THE WORLD THEY ARE
COVERED BY THI S LI CENSE.

Q WHAT DEVI CES FOR ACCESSI NG THE MATERI AL ARE COVERED BY THE
LI CENSE?

A IT 1S A DEVICE NEUTRAL LI CENSE. THEY CAN LI TERALLY USE
ANY DEVI CE. SO WE HAVE KI DS THAT CONSUME ON THE TABLET

DEVI CES, PHONE, THE LAPTOP. ANY TECHNOLOGY CAN BE USED TO
CONSUME THE CONTENT UNDER THE LI CENSE.

Q NOW THE KI NKO S CASE TO WHI CH YOU REFERRED DEALT W TH COPY
SHOP CREATI ON OF COURSEPACKS; |'S THAT YOUR UNDERSTANDI NG?

A YES.

Q HOW DOES THI S LI CENSE DEAL W TH THAT OR DOES | T?

A THI' S LI CENSE | NCLUDES ANY TYPE OF REUSE. SO IT IS THE
PHYSI CAL COURSEPACKS ARE COVERED BY THI'S LI CENSE. THE DI G TAL
USES ARE COVERED BY THI S LI CENSE AND ANY TYPE OF -- ANY MEDI UM
OF SHARI NG CONTENT |'S COVERED HERE.

Q BUT WHAT ABCQUT LI TERALLY DOES I T COVER THAT CAMPUS COPY
SHOP, TOO, AS WELL AS MEMBERS OF THE UNI VERSI TY | TSELF?

A OH, | M SUNDERSTOOD. YES, | T DOES. BECAUSE THERE ARE

DI FFERENT VENDCRS THAT SERVI CE THE CAMPUS, WE CREATED THE

LI CENSE SO THAT THE ACADEM C | NSTI TUTI ON IS ABLE TO ADD

DI FFERENT -- LET'S SAY A BOOKSTORE OR COPY SHOP THAT M GHT BE
EVEN DOMWNTOMN TYPE OF A THING THEY' RE ABLE TO ADD THAT | NTO
THE LI CENSE. THEY HAVE TO DO THAT, THEY HAVE TO ADD IT I N, BUT

IF THEY' RE ADDED I T I N, THEN ANY OF THE MATERI ALS THAT ARE
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PRODUCED AT LET'S SAY A COPY SHOP DOMNTOMN SO LI TERALLY OFF
CAMPUS, THAT COULD BE COVERED UNDER THI S LI CENSE.
Q AND, AGAI N, WOULD YOQU ADVI SE THE COURT HOW THE PRI CE
WORKS? THI'S IS A REPERTORY LI CENSE, CORRECT?
A RIGHT, SO IT S A COLLECTI ON OF WORKS.
Q AND DOES THAT MEAN CONSI STENT W TH WHAT YOU DESCRI BED
BEFORE, |IT MEANS A PRI CE IS DETERM NED FOR AN ANNUAL LI CENSE
AND THAT | S THE FEE?
A YES, AND THAT PRI CE, JUST TO CLARI FY AGAIN, IS SET BY THE
Rl GHTSHOLDER COW TTEE OF CCC S BOARD, BUT, YES, IT'S ONE PRI CE
FOR EVERYTHI NG I N THE COLLECTI ON, EVERY TI TLE.
Q DCES THAT PRI CE DURI NG THE TERM OF THE LI CENSE GO UP OR
DOM OR CAN I T BASED ON HON MUCH USE | S ACTUALLY MADE OF THE
LI CENSED NMATERI AL?
A NO, | T COULDN T BECAUSE USERS WOULDN' T TCLERATE I T. NQ
| T ABSOLUTELY STAYS THE SAME.
Q AND LET'S GO TO THE QUESTI ON OF HOWN THE PRI CES THEMSELVES
ARE ACTUALLY ESTABLI SHED FOR AN | NDI VI DUAL LI CENSE. WHAT ARE
THE DETERM NANTS OF THE ACTUAL PRI CI NG OF THAT LI CENSE?
A OKAY. THERE ARE SEVERAL FACTORS THAT GO | NTO PRI CI NG THE
LI CENSE. ONE | S THE NUMBER OF STUDENTS ON THE CAMPUS, AND
THAT' S TAKEN ON A FULL TI ME EQUI VALENT BASI S.

AND THEN THE OTHER MAJOR FACTOR IS THE ACADEM C
I NSTI TUTI ON -- WE TOOK A CLASSI FI CATI ON SYSTEM THAT WAS ALREADY

EXI STING | N THE MARKET CALLED THE CARNEG E CLASSI FI CATI ON
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SYSTEM WE DI D NOT DEVELOP TH S I N OTHER WORDS, AND WE USED
THAT SYSTEM THAT CLASSI FI CATI ON SYSTEM AND DEPENDI NG ON WHERE
THE ACADEM C | NSTI TUTI ON FALLS | N THAT CLASSI FI CATI ON SYSTEM
THAT ALSO | MPACTS THE PRICE, AND THAT IS -- A LARGE FACTOR I N
THAT CLASSI FI CATI ON SYSTEM THAT |'M REFERRI NG TO | S THE
PROPORTI ON OF GRADUATE TO UNDERGRADUATE STUDENTS ON CAMPUS, AND
THAT ALSO TI ES DI RECTLY TO THE AMOUNT OF CONTENT USE ON CAMPUS
BASED ON EXTENSI VE, EXTENSI VE STUDI ES THAT WE DID ON THI S
TOPI C.
Q NOW | MEANT TO ASK YOU WHAT WAS THE | MPETUS FOR DEVELOPI NG
TH' S PARTI CULAR LI CENSE OFFERI NG TO THE ACADEM C COMVUNI TY?
A VELL, TH' S HAS BEEN GO NG ON FOR A LONG TI ME. THE
DEVELOPMENT OF THI S WAS YEARS, MANY YEARS, AND I T | NVOLVED
Rl GHTSHOLDERS AND USERS.

BUT THE REAL DEMAND CAME FROM THE USER COVMUNI TY
BECAUSE, AS | JUST SAID, TH S OFFERS A LOT' OF SEAMLESSNESS
REALLY TO THE USERS. THEY NEEDED TO BE ABLE TO COVER THE
STUDENTS NO MATTER WHERE THEY WERE, THE DI FFERENT TYPES OF
TECHNOLOGY THAT THE STUDENTS CONSUME THE CONTENT, SO THAT IS
REALLY HOW I T WAS DERI VED.

AND VE WORKED W TH OVER A HUNDRED ACADEM C
I NSTI TUTI ONS | N DEVELOPI NG THI'S, AND ABOUT SOVEWHERE AROUND A
DCOZEN, A LITTLE BEST LESS ON THE RI GHTSHOLDER SI DE.  WE WORKED
ACTUALLY W TH PUBLI SHERS | N DEVELCOPI NG THI S.

WE ACTUALLY REALLY HAD A WORKI NG GROUP AND AN | NI TI AL
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LI CENSEE WHO HELPED TO REALLY ARTI CULATE WHAT THE LI CENSE
NEEDED TO BE, AND OVER A PERI D OF ABQUT ROUGHLY TWD YEARS W\E
WERE ABLE TO COME UP WTH -- THIS IS LI KE THE FI NAL PHASE - -
COVE UP WTH THI S LI CENSE.

Q APPROXI MATELY HOW MANY TI TLES ARE AVAI LABLE TO SOVEONE WHO
SIGNS FOR USE AS YOU VE DESCRI BED WHO SI GNS ONE OF THESE ANNUAL
ACADEM C COPYRI GHT LI CENSES?

A VELL, WE' RE ADDI NG TI TLES TO TH S LI CENSE AT A PRETTY

RAPI D PACE. WE RE CURRENTLY AT APPROXI MATELY TWO M LLI ON.

THE COURT: YQU SAI D THAT ONE OF THE FACTCRS, | TH NK
YOU SAI D THAT GCES I NTO TH S CARNEG E CLASSI FI CATI ON SYSTEM | S
THE PROPORTI ON OF GRADUATE STUDENTS TO UNDERGRADUATES; DI D YOU
SAY THAT?

THE WTNESS: YES, | DI D SAY THAT. THAT'S MY
UNDERSTANDI NG.  AS | SAID, |'M COMWENTI NG ON SOVEONE ELSE' S
CLASSI FI CATI ON SYSTEM BUT THAT' S MY UNDERSTANDI NG OF | T, YES.

THE COURT: SO |I' M WONDERI NG WHETHER THE GRADUATE - -
WHETHER THERE WOULD BE A BUI LT-I N ASSUVPTI ON THAT THERE WOULD
BE GREATER USE OF THE SYSTEM BY GRADUATE STUDENTS; DO YQOU
KNOWP

THE WTNESS: WELL, 1'M NOT SURE | F | CAN ANSWER YQU
SPECI FI CALLY, BUT LET ME SAY THAT WE DI D STUDI ES AT SCHOOLS
THAT GRANTED GRADUATE DEGREES AND SCHOOLS THAT DI D NOT GRANT
GRADUATE DEGREES, AND AT SCHOCOLS WHERE GRADUATE DEGREES ARE

GRANTED, GENERALLY THERE WAS MORE CONSUMPTI ON OF COPYRI GHTED
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CONTENT ACROSS THE ENTI RE CAVPUS.

AND | WOULD SAY TO YOU JUST BASED ON MY EXPERI ENCE
ONE OF THE REASONS THERE IS IS THAT THE CONTENT IS MORE READI LY
AVAI LABLE. THEY ARE PURCHASI NG AND SUBSCRI BI NG TO MORE
CONTENT, AND THAT 1S AVAI LABLE THEN FOR ALL OF THE STUDENTS TO
CONSUME, NOT JUST THE GRADUATE STUDENTS.

THE COURT: GO AHEAD.
BY MR RICH
Q HOW MANY ACADEM C | NSTI TUTI ONS CURRENTLY SUBSCRI BE TO THI S
ANNUAL ACADEM C CCPYRI GHT LI CENSE?
A ABQUT 110.
Q AND CAN YQU SUPPLY THE COURT WTH A FEW EXAMPLES THAT
| LLUSTRATE AGAI N THE RANGE OF SUBSCRI BERS?
A I CAN G VE YOQU A COUPLE OF EXAMPLES. THE UNI VERSI TY OF
MASSACHUSETTS MEDI CAL SCHOOL 1S A CUSTOVER OF THAT PRCDUCT, THE
UNI VERSI TY OF TEXAS, M DDLEBURY COLLEGE. THOSE ARE JUST A FEW
EXAMPLES. | T'S A RANGE.
Q HAVE YQU ASKED YOUR STAFF TO CALCULATE THE COST TO GECRG A
STATE UNI VERSI TY WERE | T TO ENTER | NTO AN ANNUAL ACADEM C
COPYRI GHT LI CENSE TODAY?
A | DI D.
Q WHAT WOULD THAT COST BE?
A APPROXI MATELY 114, 000 DOLLARS PER YEAR FOR ROYALTY FEES.
Q AND VWHAT STUDENT POPULATI ON BASE WAS THAT CALCULATI ON MADE

OFF OF?
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A.  AS | RECALL I T WAS APPROXI MATELY 30, 400 STUDENTS.
Q  AND HAVE YOU DONE THE MATH TO FI GURE OUT ON A PER STUDENT
BASI S WHAT THAT WOULD COME TO?
A. | BELIEVE IT'S ABOUT $3.75 PER STUDENT FOR THE YEAR
Q  THAT WOULD COVER BOTH PAPER AND ELECTRONI C USES ACROSS THE
RANGE OF ACTI VI TI ES THAT YOU DESCRI BED; |'S THAT CORRECT?
A YES, THAT'S CORRECT.
Q NON WOULD THERE BE ANY ADDI TI ONAL COST | NCURRED BY
GEORGI A STATE UNI VERSI TY | N TAKI NG SUCH A LI CENSE?
A YES, THERE WOULD.
Q  CAN YOU DESCRI BE THAT?
A.  THAT WOULD BE THE USER FEE, AND THAT WOULD BE 20 PERCENT
OF THE ROYALTY FEE, AND I T'S CHARGED I N THE FI RST YEAR ONLY.
CAN | EXPLAIN WHAT THAT FEE | S?
Q  OF COURSE
A.  THE USER FEE IS A CCC FEE. SO IT'S NOT ROYALTY FEES, AND
THE REASON THAT WE HAVE THAT FEE IS BASI CALLY TO COVER CCC S
COST | N OPERATI NG THE LI CENSI NG PROGRAM
Q  TO BE CLEAR THAT WOULD BE A FIRST YEAR CHARGE ONLY?
A, THAT' S CORRECT, IT'S ONLY CHARGED ONE TI ME.
THE COURT: AND THEN YOU RE SAYI NG AFTER THAT THERE
WOULD BE A PER USE FEE OR NOT?
THE WTNESS: AFTER THAT ONE TI ME USER FEE CHARGE OF
THE 20 PERCENT, THEY WOULD PAY THE CALCULATI ON THAT WE DI D

BASED ON THAT NUMBER OF STUDENTS, THE 114, 000 DOLLARS I N
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ROYALTY FEES, AND LET'S JUST ASSUME THAT THE STUDENT POPULATI ON
DIDN T CHANGE, THAT' S ALL THEY WOULD PAY I N THE SECOND YEAR
WOULD BE THE 114.

THE COURT: | THINK | LOST YQU THERE. WHAT WAS THE
20 PERCENT ABQUT?

THE WTNESS: THE PRI CE THAT THE -- LET' S JUST SAY
HYPOTHETI CALLY THEY WERE TO BUY A LI CENSE. THEY WOULD PAY
114, 000 DOLLARS | N ROYALTY FEES, AND I N ADDI TI ON TO THAT, THEY
WOULD PAY A 20 PERCENT CHARGE I N THE FI RST YEAR VWHI CH WE CALL A
USER FEE WH CH WOULD BE TO CCC FOR BASI CALLY ADM NI STRATI VE
COST OF COPERATING THE LI CENSE. THAT WOULD BE THE YEAR ONE
COST, THE COVBI NATI ON OF THOSE TWD THI NGS, AND I N YEAR TWO, THE
TOTAL COST WOULD BE 114, 000 DOLLARS ASSUM NG THAT THE STUDENT
BODY PCPULATI ON WOULDN T CHANGE.

THE COURT: AND THAT WOULD BE 20 PERCENT OF WHAT?

THE WTNESS: THE 114,000, SO LET'S SAY 22, 000
DOLLARS ROUGHLY.
BY MR RICH
Q SO THE RECORD IS CLEAR I F |' M UNDERSTANDI NG I T, LET'S
ASSUME THAT THERE WAS A THREE- YEAR LI CENSE ENTERED | NTO ON AN
ASSUMED STEADY STUDENT POPULATI ON BASE FOR GSU. I N YEAR ONE
GSU WOULD PAY WOULD 114, 000 DOLLARS PLUS AN ADDI TI ONAL 20
PERCENT OF THAT 114, 000 DOLLARS?
A THAT' S CORRECT.

Q AND YEAR TWO I T WOULD SI MPLY PAY THE 114, 000 DCLLARS - -
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A THAT' S CORRECT.
Q -- FOR THE YEAR, AND IN YEAR THREE IT WOULD SI MPLY PAY THE
114, 000 DOLLARS; |S THAT WHAT YOU RE SAYI NG?
A THAT IS WHAT |' M SAYI NG I N EVERY SUBSEQUENT YEAR  THERE
NOT BE ANOTHER 20 PERCENT CHARGE.

THE COURT: AND FOR WHAT PERI ODS OF TI ME DO YOQU ALL
| SSUE THESE ANNUAL LI CENSES?

THE WTNESS: 1T'S ON A ROLLING BASIS. I N OTHER
WORDS, WE' RE SELLI NG THEM -- YQU CAN BUY ONE AT ANY TI ME.
THERE IS NO ENTRY DATE. SO | F YOU BOUGHT ONE TODAY, | T WOULD
LAST ONE YEAR FROM TODAY. THAT SORT OF A RENEWAL BASIS. SO I T
LASTS FOR ONE FULL YEAR FROM THE DATE THAT YOU PURCHASE I T.

THE COURT: YEAH, BUT WHAT I'M CGETTING AT IS YQU SAI D
IN THE SECOND YEAR | T WOULD BE JUST THE 114, 000?

THE W TNESS: YES.

THE COURT: WHAT ABOUT THE THI RD, FOURTH AND FI FTH
YEARS, WHAT |'S THE PERM SSI BLE EXTENT OF THE LI CENSI NG
ARRANGEMENT?

THE WTNESS: | SEE. | THINK I SEE. YOU RE ASKI NG
CAN THEY SI GN A MULTI YEAR LI CENSE?

THE COURT: YES.

THE WTNESS: YES, THEY CAN SI GN A MULTI YEAR
LI CENSE. WE DO THAT ON A CASE-BY-CASE BASIS. HOWNEVER, |IT'S AN
ANNUAL LI CENSE. SO THEY ACTUALLY RENEW EVERY YEAR. THAT'S THE

GENERAL PREFERENCE OF THE MARKETPLACE, BUT IT IS SOVETH NG THAT
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WE DO SELL IS A MULTI YEAR LI CENSE. WE ARE ABLE TO DO THAT.
I T"S NOI COMONLY -- THEY DON' T COVMONLY WANT TO DO THAT. THEY
COMMONLY WANT TO RENEW ON AN ANNUAL BASI S.

THE COURT: RIGHT BUT LET'S SAY SOVEBODY WANTED A
FI VE YEAR - -

THE WTNESS: THEN THERE WOULD BE NOLIMT. [|I'M
STILL NOT ANSVERI NG YOUR QUESTI ON.

THE COURT: THEN WOULD THEY GET THE SAME PRI CE EVERY
YEAR, WOULD THEY HAVE THAT 114, 000 LOCKED | N?

THE WTNESS: | F THEY SI GNED A MULTI YEAR LI CENSE,
THERE WOULD BE A LOCK ON THE ROYALTY FEE, AND WE HAVE NO - -
THERE' S NO CONTRACTUAL CONSTRAINT TO US ON HOW FAR OQUT WE CAN
DO A MULTI YEAR LI CENSE, BUT I N GENERAL WE' VE DONE MJULTI YEAR
LI CENSES | N THE THREE YEAR RANGE.

THE COURT: THANK YQU.
BY MR RICH
Q YOU MENTI ONED A LI TTLE WHI LE AGO THAT USERS WANTI NG TO
COME IN -- LET"S COVE BACK FOR A FEW M NUTES TO THE
TRANSACTI ONAL | NTERFACES W TH THE ACADEM C COWUNITY WHI CH | S
YOUR ACADEM C PERM SSI ONS SERVI CE AND YOUR ELECTRONI C COURSE
CONTENT SERVI CE, OKAY?
A YES.
Q | BELI EVE YQU TESTI FI ED THAT THERE WERE A NUMBER OF WAYS
THAT USERS COULD | NTERFACE W TH THOSE TO SECURE THE RI GHTS, AND

WE TALKED A LITTLE BI T ABQUT THE COPYRI GHT DOT COM | NTERFACE,
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YES?
A YES.
Q YOU ALSO MENTI ONED THERE WAS ANOTHER TECHNI QUE THAT | S
AVAI LABLE VWH CH WOULD PROVI DE TOOLS COM NG THROUGH CERTAIN, TO
USE A JARGON, APPLI CATI ONS, COVPUTER APPLI CATI ONS; | S THAT
Rl GHT?
A YES.
Q COULD YOQU ADDRESS THAT AND DESCRI BE FOR THE COURT THAT
ADDI TI ONAL AVENUE FOR SECURI NG PERM SSI ONS?
A YES. SO COPYRI GHT DOT' COM | S AVAI LABLE TO ANYONE WHO
WANTS TO COVE TO THE SITE AND USE I'T, AND WHAT WE' VE LEARNED
OVER TI ME FROM OUR USERS IS THERE ARE NMANY OTHER APPLI CATI ONS,
LI BRARY TECHNOLOG ES, ET CETERA, THAT THEY USE I N THEI R DAI LY
WORK FLOW AND THEY WANTED US TO BUI LD THE LI CENSI NG TOOLS | NTO
THESE SO THEY DIDN T HAVE TO GO TO ANOTHER SI TE ON TOP OF THE
DI FFERENT APPL| CATI ONS AND WEBSI TES THAT THEY ARE REQUI RED TO
ACCESS TO GET THEI R JOB DONE EVERY DAY OR GET THEI R RESEARCH
DONE EVERY DAY.

SO WE HAVE AGREEMENTS W TH SOVE NUMBER 21 | BELI EVE
I'S THE ACCURATE NUMBER AT THI S PO NT OF DI FFERENT VENDCRS THAT
WE' VE BUI LT THESE KIND OF TECHNOLOGY LI NKS TO, AND WE HAVE
AGREEMENTS W TH TO PUT THE LI CENSI NG TECHNOLOGY | NTO THESE
VARI QUS LI BRARY APPL| CATI ONS.

| DONT KNOVIF I'M EXPLAINING TH S WELL, BUT YQU

WOULD BASI CALLY GO TO A LI BRARY APPLI CATI ON THAT YOQU USE EVERY
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DAY TO, YOU KNOW ACCESS CONTENT OR DO SOME RESEARCH, AND YOU
WOULD SEE A MODULE THERE FOR LI CENSI NG, DI FFERENT FI ELDS OR
SOVETHI NG YOU COULD CLI CK FOR THE LI CENSI NG BUI LT RIGHT I N

Q  HAVE YOU DONE ANY | NVESTI GATI ON ABOUT THE POTENTI AL OF
THAT | NTERFACE | N RESPECT TO THE EXI STI NG GEORG A STATE

UNI VERSI TY ERES SYSTEM?

A, HAVE | DONE ANY RESEARCH ON THAT? ARE YOU ASKING ME IS IT
AVAI LABLE | N THE ERES SYSTEM?

Q  YES

A. 1T IS AVAILABLE IN THE ERES SYSTEM SO ONE OF OUR
PARTNERS | N THE GROUP | WAS JUST REFERENCI NG | N GENERAL IS --
THE PRODUCT |'S CALLED ERES, AND THE COMPANY |'S CALLED DOCUTECH.
Q SO HOWWOULD THAT WORK | N APPLI CATI ON TO A USER ACCESSI NG
THE ERES SYSTEM WOULD YOU UNDERSTAND JUST | N VERY GENERAL
TERVS?

A. AT A GENERAL LEVEL | F YOU CAME | NTO THE SYSTEM AND YOU
WANTED TO PCST MATERI ALS, WE HAVE BUI LT THE TOOLS | NTO THE
APPLI CATI ON ACTUALLY WORKI NG REALLY CLOSELY W TH DOCUTECH I N
THI S CASE TO ALLOW THE DI FFERENT | NFORMVATI ON PROFESSI ONALS,

LI BRARI ANS, WHOEVER | S THE USER OF THE DOCUTECH TOOL, ERES TO
PUT THEIR -- HAVE THE | NFORMATI ON THAT THEY' RE PUTTI NG | N ABOUT
HOW MANY PAGES THEY' RE POSTI NG, ET CETERA, TO CHECK AGAI NST THE
COPYRI GHT CLEARANCE CENTER DATABASE, AND THEN ACTUALLY RETURN

| NFORVATI ON TO LET THEM KNOW THAT THE MATERI AL | S LI CENSED.

SO I T S LITERALLY SEAMLESS LI CENSING. | T ELI M NATES
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DOUBLE DATA ENTRY REALLY IS WHAT |'M GETTI NG AT HERE. YQU RE
ONLY ENTERING I'T ONCE IN THE ERES SYSTEM YOU DON T HAVE TO
THEN AGAIN ENTER I T I N THE COPYRI GHT DOT COM LOCATI ON.
Q AND YOUR TESTI MONY | S THAT THAT FUNCTI ONALITY | S BU LT
I NTO AND ALREADY EXI STS I N THE ERES SYSTEM?
A YES, | T DOCES.
Q AS A CONDI TI ON OF PARTI CI PATI NG I N CCC S LI CENSI NG
PROGRAMS | S AN ACADEM C USER REQUI RED TO WAI VE I TS FAI R USE
Rl GHTS?
A NO.
Q HOW DOES CCC ACCOVMCDATE FAI R USE CONSI DERATIONS IN I TS
LI CENSI NG PROGRAMS STARTI NG W TH THE TRANSACTI ONAL PROGRAMS
SUCH AS THE APS AND ECCS?
A VELL, I N THE CASE OF THE TRANSACTI ONAL PROGRAMS AS |
MENTI ONED YOU COVE WHEN YOU NEED TO SO THAT' S PRETTY S| MPLE.
I MEAN | N THAT CASE WHEN THE USER IS COM NG TO COPYRI GHT
CLEARANCE CENTER FOR PERM SSI ON, THEY' VE DETERM NED THAT THEY
NEED TO DO SO
Q STATED I T DI FFERENTLY IF | UNDERSTAND I T, YOU RE SAYI NG
THAT THEY W LL MAKE A PRELI M NARY FAI R USE DETERM NATI ON AND
ONLY AFTER MAKI NG THAT WLL THEY COME TO CCC FOR LI CENSI NG?
A RI GHT, WE' RE NOT | NVOLVED I N THAT PROCESS.

MR SCHAETZEL: | OBJECT, YOUR HONOR. | APPRECI ATE
THAT WE' RE AT A BENCH TRIAL, BUT | DON T THI NK WE NEED TO LEAD

THE W TNESS TO THAT EXTENT, AND | WOULD OBJECT TO LAST QUESTI ON
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AS LACK OF FOUNDATI ON - -

THE COURT: | THINK IT'S CLEAR FROM THE RECORD THAT
THE W TNESS DOESN T REALLY KNOW WHAT' S HAPPENED BEFORE THE
CONTACT | S MADE. SO LET'S MOVE ON.
BY MR RICH
Q AND VWHAT ABOUT W TH RESPECT TO THE REPERTORY LI CENSES SUCH
AS THE ANNUAL ACADEM C COPYRI GHT LI CENSE, HOW ARE FAI R USE
CONSI DERATI ONS TAKEN | NTO ACCQUNT?
A VELL, WHEN WE DEVELOPED THAT LI CENSE -- TH S WAS ACTUALLY
A REALLY BI G TOPI C OF DI SCUSSI ON W TH THE GROUPS, AND THE
LICENSE IS -- THE WAY | WOULD ARTI CULATE I T HERE | S THAT THE
LICENSE IS NET OF FAIR USE, AND WE ACTUALLY REFLECT THAT AS
VELL IN THE CONTRACT.
Q CAN YQU PO NT THE COURT TO WHERE I N THE CONTRACT I N YOUR
Bl NDER AT DEFENDANTS EXH BI T 68 THAT PROVI SION | S FOUND?
A HOLD ON JUST A M NUTE.

TS ON PAGE 4 I N SECTI ON D NUMBER 3.
Q CAN YQU JUST READ THAT | NTO THE RECORD?
A BECAUSE THEY ARE BASED ON ACCESS TO THE CCC REPERTORY FOR
I TS ANNUAL COPYRI GHT LI CENSE FOR ACADEM C | NSTI TUTI ONS, THE
LI CENSE FEES SET FORTH HEREI N ARE NET OF ALL FACTORS THAT M GHT
OTHERW SE BE CONSI DERED DEDUCTI ONS THEREFROM | NCLUDI NG FAI R
USE AND THE USE OF ACADEM C | NSTI TUTI ONS OMN WORKS THAT NMAY BE
I NCLUDED | N SUCH REPERTOCRY.

Q THANK YOU. MORE GENERALLY DOES CCC PROVI DE LEGAL ADVI CE
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AS TO THE WORKI NGS OF THE FAI R USE DOCTRI NE WHETHER | N THE
ACADEM C SETTI NG OR ANYWHERE ELSE?
A.  NO, VE DO NOT.
Q VAT ROLE DOES CCC PERCEI VE | TSELF AS PLAYING I N THE
MARKETPLACE W TH RESPECT TO UNDERSTANDI NG COPYRI GHT LAW AND
COPYRI GHT LAW CONCEPTS?
A WHAT ROLE DO WE SEE OURSELVES PLAYI NG?
Q  YES
A VELL, VE DO HAVE A VERY LARGE AND GROW NG, ACTUALLY,
EDUCATI ONAL SERVI CE, SO WE TRY TO HELP CONNECT BOTH OUR
Rl GHTSHOLDER CLI ENTS -- WE HAVE EDUCATI ON FOR BOTH
Rl GHTSHOLDERS AND USERS, AND WE TRY TO CONNECT OUR CLI ENTS W TH
| NFORVATI ON THAT' S HELPFUL TO THEM AND WE HAVE A W DE RANGE OF
PREEXI STI NG COPYRI GHT CURRI CULA THAT WE EDUCATE ON. SO WE SEE
OURSELVES AS AN | MPORTANT PLAYER | N THAT SPACE.
Q IF YOU CAN TURN I N YOUR BI NDER - -
THE COURT: BUT YOU ALL DON' T ACTUALLY MAKE -- YOU
KNOW | F SOVEBODY WANTS SOVETHI NG AND SAYS LOOK, THIS IS A FAIR
USE, YOU KNON YOU DON' T REALLY GET | NVOLVED | N THAT, DO YOU?
THE WTNESS: NO, VE DO NOT, NO.
BY MR RICH:
Q |F YOU WOULD TURN I N YOUR BI NDER TO WHAT' S MARKED AS
DEFENDANTS' EXH BI T 14 PLEASE. DO YOU RECOGNI ZE THAT DOCUVENT?
A YES, | DO

Q VWHAT IS IT?
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A I T"S BASI CALLY REFERRED TO AS A FAI R USE CHECKLI ST.
Q HOW I F AT ALL HAS TH S DOCUMENT BEEN USED | N THE PAST BY
cce?
A THI' S DOCUMENT WAS | NCLUDED I N A COLLECTI ON OF VARI QUS
MATERI ALS BOTH CREATED BY CCC AND NOT CREATED BY CCC. TH S ONE
BEI NG | N THE CATEGORY OF NOT BEI NG CREATED BY CCC.

WE HAD A COLLECTI ON OF MATERI ALS THAT WE | NCLUDED I N
A VEB KIND OF M CROSI TE WEB RESOURCE, A PORTFOLI O, A PORTAL OF
DI FFERENT RESOURCES FOR OUR CLI ENTS, AND THI S WAS | NCLUDED | N
I T.
Q TO WHAT EXTENT DID CCC' S DECI SION TO USE THI S DOCUMENT AS
PART OF THIS SUI TE OF OTHER MATERI ALS IN THE FASH ON YQU
DESCRI BED REFLECT CCC S VI EW THAT THE DOCUMENT I N AND OF | TSELF
FORMED THE BASI S FOR ACADEM C USERS TO MAKE FAI R USE
DETERM NATI ONS?
A ABSOLUTELY NONE.
Q TO WHAT EXTENT DID CCC ENVI SION IN PUTTING TH S TOOL QUT
THERE THAT THE DOCUMENT WOULD OR SHOULD BE USED AS THE
EXCLUSI VE TOOL FOR MAKI NG SUCH DETERM NATI ONS?
A VE DO NOT THINK I'T WAS THE EXCLUSI VE TOQOL.
Q IS TH'S DOCUMENT STILL OFFERED AS PART OF CCC S SUI TE OF
TOOLS TO EDUCATE USERS CONCERNI NG FAI R USE?
A I TS NO LONGER ABLE TO ACCESSED AS PART OF THAT PORTAL |
JUST REFERENCED.

Q WHEN WAS | T REMOVED FROM THI'S SU TE OF TOOLS?
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A | BELIEVE IT WAS REMOVED | N EARLY CALENDAR YEAR 2008.

Q VWERE YQU | NVCOLVED IN THE DECI SI ON TO DO SO?

A I WAS | NDI RECTLY | NVOLVED IN THE DECI SI ON TO DO SO

Q YOU HAVE KNOALEDGE AS TO THE Cl RCUMBTANCES UNDER VHICH I T
WAS REMOVED?

A YES, | DO HAVE KNOAMLEDGE OF THE Cl RCUMSTANCES.
Q VWHAT |'S YOUR UNDERSTANDI NG OF THE RATI ONALE FOR I TS
REMOVAL?
A MY UNDERSTANDI NG OF THE RATI ONALE WAS -- | QGUESS THE WAY |
WOULD EXPLAIN IS THAT WHEN THI S -- TH S WAS PART OF THE FI RST
PORTAL OR COLLECTI ON OF MATERI ALS THAT WE REALLY PUT TOGETHER,
AND VWVE WERE JUST BUI LDI NG AN EDUCATI ON PROGRAM AT THAT PO NT.
NOW WE HAVE AN EDUCATI ON DIVISION. THEN WE DI D NOT AT THE
COVPANY.

VWE WERE GATHERI NG A W DE VARI ETY OF | NFORVATI ON, AND
TH' S WAS A PROM NENT DOCUMENT THAT WAS IN THE MARKET. WE
GATHERED I T I NTO THE PORTAL.

AS TI ME VENT ON I T BECAME CLEAR THAT TH S DOCUMENT
WAS BEI NG PERCEI VED BY MANY AS THE BEG NNI NG AND THE END OF
WHAT WAS NEEDED TO BE REFERENCED | N TERVM5 OF PERM SSI ONI NG AND
THAT WAS NOT CONSI STENT W TH COPYRI GHT CLEARANCE CENTER S VI EV6
AND FOR THAT REASON | T WAS TAKEN DOMWN. | T WAS CAUSI NG
CONFUSI ON AMONG OUR CLI ENTS.
Q I F PLAI NTI FFS ARE SUCCESSFUL IN TH S LI TI GATI ON, DOES CCC

BELIEVE I T WLL BE IN A POSI TION TO OFFER | TS LI CENSE SERVI CES
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TO THE DEFENDANTS AND TO GEORG A STATE UNI VERSI TY?
A YES, THEY WOULD.

MR RICH THAT CONCLUDES MY EXAM NATI ON, YOUR HONOR.

THE COURT: LET'S TAKE A 20 M NUTE BREAK.

( RECESS)

THE COURT: ALL RIGHT. LET'S PROCEED.

CROSS- EXAM NATI ON

BY MR SCHAETZEL:
Q M NAME IS STEVE SCHAETZEL. WE REPRESENT GEORG A STATE.
A, GOOD MORNI NG

MR SCHAETZEL: YOUR HONOR, | WOULD LIKE TO LET THE
COURT KNOW THAT AS AN ACCOVMODATI ON TO THE W TNESS AND ALSO TO
US, THE PARTIES HAVE AGREED THAT OUR EXAM NATI ON COULD GO
BEYOND THE SCOPE OF DI RECT SO WE WOULD ONLY HAVE TO CALL THI'S
W TNESS ONE TI ME.

MR RICH YOUR HONOR THAT' S | NCORRECT, VE | NDI CATED
THAT AS TO THOSE W TNESSES WHO APPEARED ON THE DEFENDANTS MAY
CALL LIST AND MS. ARVBTRONG WAS NOT AMONG THAT GROUP.

MR SCHAETZEL: SHE IS A MAY CALL W TNESS ON OUR
W TNESS LI ST.

MR RICH | DON T BELIEVE SO

MR SCHAETZEL: | APOLOG ZE, YOUR HONOR | THOUGHT
VE DI D HAVE AN AGREEMENT. WE W LL PROCEED.

THE COURT: LET'S CHECK IT OUT. YOU CAN OBVI OUSLY

CALL HER BACK LATER IF SHE'S ON YOUR LI ST.
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MR SCHAETZEL: SHE IS ON OUR LIST. WE WOULD LIKE TO
AVO D THAT, YOUR HONCR, |F PCSSI BLE.

THE COURT: SHE WOULD PROBABLY LI KE THAT, TOO, BUT
LET"S FIRST FIND OQUT ABOQUT THE PRETRI AL ORDER

MR RICH WE DON T SEE HER NAME, YOUR HONOR, AMONG
80 SOMVE NAMES.

MR SCHAETZEL: | COULD HAVE SWORN -- THE LAST LI NE,
YOUR HONOR, | T DOES SAY ALL THE PLAI NTI FFS W TNESSES. | JUST
ROUTI NELY PUT THAT I N THE PRETRI AL ORDER

THE COURT: | THINK | DO REMEMBER SEEI NG THAT.
RIGHT, I SEE IT. OKAY. SO G VEN THAT SHE IS IN THAT
REFERENCE, DO YQU I NSI ST ON SAVI NG HER FOR WHATEVER S QUTSI DE
THE SCOPE FOR LATER OR COULD VWE DO I'T NOWP

MR RICH | WOULD CERTAINLY NOT WANT TO SUBJECT M5.
ARVBTRONG TO DUAL APPEARANCES ON THE STAND, YOUR HONOR

THE COURT: OKAY. YQU NAY PROCEED.

MR SCHAETZEL: THANK YQU.
BY MR SCHAETZEL:
Q M5. ARMSTRONG, |F WE COULD, |I'D LIKE TO GO BACK | NTO THE
ANNUAL ACADEM C LI CENSE THAT YOU DESCRI BED.
A YES.
Q HOW DOES THE ANNUAL ACADEM C LI CENSE WORK W TH, FOR
EXAMPLE, THE ECCS LICENSE? IS IT POSSIBLE THAT IF I AM A
SUBSCRI BER AT THE UNI VERSI TY OF TEXAS THAT YOU MENTI ONED THAT |

M GHT NEED TO USE BOTH LI CENSES | N ORDER TO GET PERM SSI ON TO
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USE WORK?

A THE LI CENSES CAN COVPLI MENT EACH OTHER. SO | F YOU WWERE AT
THE UNI VERSI TY OF TEXAS | BELIEVE | S YOUR EXAVMPLE AND YOU RE
SEEKI NG PERM SSI ON FOR SOVETHI NG THAT WAS NOT COVERED BY THE
ANNUAL COPYRI GHT LI CENSE, YOU COULD USE THE ELECTRONI C COURSE
CONTENT SERVI CE TO SEEK THAT PERM SSI ON ON A CASE- BY- CASE OR A
TRANSACTI ONAL BASI S.

Q AND | COULD ALSO USE THE APS LI CENSE, COULD | NOT?

A IN THE SAME WAY, YES, YQU COULD.

Q HOWWOULD | KNOW WHAT | S AVAI LABLE ON THE ANNUAL LI CENSE?
A WE HAVE A PORTAL. | BELIEVE WE CALL I'T CHECK AND GO
PERM SSIONS. SO I T'S SOVETH NG THAT YOU CAN LOOK UP TO SEE
WHAT TI TLES ARE COVERED.

Q AND I TS TRUE, IS IT NOTI, THAT NOT ALL OF THE WORKS OF THE
PUBLI SHERS I N THI S CASE I N 2009 WERE AVAI LABLE THROUGH THE
ANNUAL LICENSES, ISN T IT?

A THAT' S CORRECT.

Q IN FACT, CAMBRI DGE I N 2009 WAS NOT PARTI Cl PATING I N THE
ANNUAL LI CENSE PROGRAM WAS | T?

A THAT | S CORRECT.

Q AND OXFORD BOOKS WERE NOT AVAI LABLE | N THE ANNUAL LI CENSE
IN 2009; ISN T THAT CORRECT?

A THEY DID SIGN AT -- | COULDN T TELL YOU THE PO NT I N Tl ME
AT WHI CH OXFORD DI D SIGN, BUT I T'S REASONABLE WHAT YOU RE

SAYING | COULDN T G VE YOU AN EXACT DATE.
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Q DO YOU KNOW MR NI KO PFUND?

A YES, | KNOWH M

Q MR PFUND TESTI FI ED THAT THERE WERE APPROXI MATELY 4, 300
ACADEM C | NSTI TUTI ONS I N THE UNI TED STATES. WOULD YOU HAVE

I NFORVATI ON TO THE CONTRARY; DCES THAT SEEM A REASONABLE NUVBER
TO YOQU?

A YEAH, IT'S A REASONABLE NUMBER. | COULDN T d VE YOU THE
EXACT NUMBER.

Q AND SO WHEN YOQU SAI D THAT IN YOUR ACADEM C PROGRAM |

BELI EVE YOU TESTI FI ED THAT YOU HAD ROUGHLY A THOUSAND -- |

DON' T KNOW I F YOU CALLED THEM SUBSCRI BERS OR WHAT' S THE CORRECT
TERM WHEN YOU SAI D A THOUSAND?

A | GENERALLY REFER TO THEM AS CLI ENTS, BUT, YES, | DD
TESTI FY 1, 000.

Q OKAY. AND SO WHEN WE GET TO THE ANNUAL LI CENSE, DO |
UNDERSTAND CORRECTLY THAT THE NUMBER OF CLI ENTS OR SUBSCRI BERS
IS AT 110 NOWP

A | TS APPROXI MATELY 110, THAT'S CORRECT. THIS IS A GRON NG
SERVICE; IT'S A NEWER SERVI CE.

Q WHEN WAS | T FI RST OFFERED?

A THAT'S A GOOD QUESTION. | THINK I T'S ROUGHLY 2007 THAT
THAT WAS OFFI Cl ALLY LAUNCHED.

Q BUT YOU HAD TIED TO ROLL OQUT A SI M LAR PROGRAM BEFORE
THAT; HAD YOU NOT?

A YES.

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4 - 58

Q IN FACT AS EARLY AS 1991; IS THAT CORRECT?

A YES, 1990 ACTUALLY | BELIEVE. WE TRIED TO ROLL A SERVI CE
QUT PRIOR TO THE KINKO S DECI SI ON BECAUSE THERE WAS A LOT OF
ACTIVITY I N THE DEVELOPMENT OF THESE MATERI ALS, AND SO THERE
WAS A DESI RE ON BOTH SIDES TO TRY TO FIND A LI CENSE. SO |
BELI EVE | T WAS 1990.

Q OKAY. AND THEN AGAIN IN THE M D TO LATE 90'S YQU TRI ED
YET AGAIN TO ROLL I T QJT; DI D YOU NOT?

A YES, WVE DI D.

Q AND THEN 2007; 1S THAT CORRECT?

A THAT' S My RECOLLECTI ON.

Q THAT WOULD HAVE BEEN ABQUT THE THI RD TI ME AT LEAST, Rl GHT,
FOR TRYI NG THI S PROGRAM?

A IT WAS THE THI RD TI ME, YEP. BALANCE TAKES TI ME.

Q AND SPEAKI NG OF TIME, I N THE LAST FI VE YEARS YQU VE BEEN
I NVOLVED | N SEVERAL PI ECES OF LITI GATION, HASN T THE CCC BEEN
I NVOLVED OVER THE LAST FI VE YEARS I N AT LEAST TEN DI FFERENT
Pl ECES OF COPYRI GHT LI TI GATI ON?

A NOT LI TI GATI ON TO v KNOALEDGE, BUT WE' VE BEEN | NVOLVED
INACTIVITIES. | DON T TH NK THEY ALL BECAME LI TI GATI ON.

"M NOT TRYI NG TO BE SEMANTI C ON YOU, BUT OF THE GENERAL
NATURE.

MR SCHAETZEL: |F | MAY APPROACH THE W TNESS, YOUR

THE COURT: YOU MAY.
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BY MR SCHAETZEL:

Q THE URL FOR THE WEBSI TE AT CCC | S COPYRI GHT DOT COM | S
THAT CORRECT?

A YES.

Q I F YOU WOULD PLEASE TURN | N THE BOOK THAT | HAVE HANDED

YOU TO WHAT HAS BEEN MARKED AS DEFENDANTS' EXHI BI T 667

A YES, |' M LOOKING AT IT.

Q THANK YQU. DO YOU RECOGNIZE THIS AS A --
A I DO RECOGNI ZE THI' S, YES.

Q VWHAT IS IT?

ITS FROM OQUR WEBSITE. I T LOOKS LIKE IT'S FAQ S,
FREQUENTLY ASKED QUESTI ONS, FOR RI GHTSHOLDERS.
Q I F YOU WOULD PLEASE TURN TO WHAT' S BEEN MARKED AT THE
BOTTOM AS PAGE CCC 2347
A OKAY.
Q AND | N PARTI CULAR QUESTI ON NUMBER 97?
A YES, |'MLOOKING AT IT.
Q DCES CCC HAVE A COPYRI GHT ENFORCEMENT PROGRAM AND THE
ANSWER | S YES. | F VVE GO DOMN TO THE SECOND PARAGRAPH THE LAST
SENTENCE, | T READS OVER THE LAST FEW YEARS WE HAVE HELPED
COORDI NATE MORE THAN A DOZEN CASES OF CONTENT | NFRI NGEMENT
ACROSS THE UNI TED STATES; DO YQU SEE THAT LI NE?
A YES, |'M LOOKI NG AT THAT LI NE.
Q WHAT HAS THE CCC DONE TO COORDI NATE CONTENT | NFRI NGEMENT

ACROSS THE UNI TED STATES | N MORE THAN A DOZEN CASES?
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MR RICH  OBJECTI ON, RELEVANCE.

THE COURT: OVERRULED.

THE WTNESS: A COUPLE OF THINGS | WOULD SAY ON
THIS. ONE IS IN THE CONTRACTS THAT WE HAVE W TH OUR
Rl GHTSHOLDERS, WE ARE CONTRACTUALLY OBLI GATED TO COCRDI NATE - -
NOT TO COCORDI NATE BUT WE ARE CONTRACTUALLY OBLI GATED, AND
THERE' S LANGUAGE | N OUR CONTRACTS WH CH ANYBCDY CAN LOOK AT,
THAT BASI CALLY OBLI GATES US AS THEI R AGENT TO DEAL W TH ALLEGED
CASES OF | NFRI NGEMENT.

THE TYPES -- TO YOUR QUESTI ON THE TYPES OF THI NGS
THAT WE WOULD DO THERE, WE RECElI VE REPORTS FROM A VARI ETY OF
DI FFERENT SCOURCES, AND WE DO CONDUCT SOVE RESEARCH ON THAT. WE
DO CONVEY THOSE REPCORTS TO RI GHTSHOLDERS. SO THOSE ARE
EXAMPLES OF WAYS | N WH CH WE WOULD SUPPORT.
BY MR SCHAETZEL:
Q 'S YOUR TESTI MONY HERE TODAY PURSUANT TO THAT CONTRACTUAL
CBLI| GATI ON?
A VELL, WE HAVE CONTRACTS WTH ALL THREE OF THE PLAI NTI FF
PUBLI SHERS, AND THOSE, YOU KNOW | N THOSE CONTRACTS IS TH S
LANGUAGE THAT |I'M REFERRI NG TO
Q SO THE ANSVWER TO MY QUESTI ON THEN WOULD BE YES, YOU ARE
FULFI LLI NG PART OF THAT CONTRACTUAL OBLI GATI ON BY TESTI FYI NG
TODAY;, ARE YOU NOT?
A | GUESS | WOULD SAY YES TO THAT.

Q THANK YOQU. THAT'S ALL | HAVE FOR THAT EXH BI T.
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A OKAY.

Q  YOU MENTI ONED COURSEPACKS | N YOUR TESTIMONY. [T S TRUE,
IS IT NOT, LET'S SAY THAT THERE IS, YOU KNOW THE UNI VERSI TY OF
M CH GAN BOOK STORE WANTS TO USE A COURSEPACK. HOW WOULD THE
UNI VERSI TY OF M CHI GAN BOOKSTORE WORK W TH THE CCC TO GET THAT
COURSEPACK BUI LT?

A VELL, THE FACULTY MEMBER WOULD DETERM NE WHAT READI NGS
THAT THEY WANTED TO, YOU KNOW HAVE | N THE COURSEPACK, AND THEY
COULD GO TO -- YOU RE ACTUALLY ASKI NG ME THE TECHNI CALI TI ES?

Q  JUST GENERALLY SPEAKI NG

A, OKAY. THEY WOULD GO TO COPYRI GHT DOT COM JUST FOR
EXAVPLE, THERE ARE OTHER CHANNELS, AND THEY WOULD PUT I N THE
VARl OUS DATA ELEMENTS NEEDED. | THINK | DI SCUSSED THAT EARLIER
Q YOU DD

A.  -- AND THEN THEY WOULD RECEI VE PERM SSION, OR I N THE CASE
WHERE THEY COULDN T RECEI VE PERM SSI ON, WE WOULD SEEK | T ON
THEI R BEHALF, AND THEN THEY WOULD HAVE WHAT THEY NEEDED FROM A
RI GHT' S PERSPECTI VE | N ORDER TO GO FORWARD AND MAKE THE
COURSEPACK.

Q  AND ONCE THE COURSEPACK |'S MADE, THEN STUDENTS AT THE

UNI VERSI TY OF M CHI GAN COULD GO TO THE BOOKSTORE AND FOR THEI R
CLASS THERE WOULD BE SOME AREA | N THE BOOKSTORE, AND THAT
COURSEPACK WOULD BE AVAI LABLE FOR SALE; | SN T THAT CORRECT?

A VELL, I N THE CASE WHERE THE COURSEPACK WAS BEI NG PRCDUCED
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BY SOVEBODY COMIVERCI ALLY THAT WOULD BE TRUE, BUT COURSEPACKS
ARE ALSO PRODUCED ON CAMPUS LI KE | N DI FFERENT DEPARTMENTS BY
TEACH NG ASSI STANTS, SOMVETI MES BY FACULTY MEMBERS. SO IT
WOULDN T BE FOR SALE THEN.
Q OKAY. WELL THEN LET'S STICK WTH THE M CH GAN BOOKSTORE
THEN I N THE | NSTANCE WHERE I T I S FOR SALE.
A OKAY.
Q LET" S PRESUME THAT THE PROFESSOR ANTI CI PATED HAVI NG 50
STUDENTS IN THE CLASS?
A YES.
Q BUT THEY ONLY SOLD 15 COURSEPACKS | N THE BOOKSTORE?
A YES.
Q OKAY. IT'S TRUE, IS IT NOI, THAT IT'S CCC POLI CY THAT THE
M CH GAN BOOKSTORE CAN DESTROY THOSE 35 EXTRA COURSEPACKS AND
PAY YOU ONLY FOR THE 15, ISN T IT?
A "M GO NG FROM MY BEST RECOLLECTI ON IN THAT, YOU KNOW
" VE BEEN QUT OF THE DI RECT PRCDUCT LI NE FOR SEVERAL YEARS NOW
BUT MY BEST RECOLLECTION IS THAT THEY DO PAY ON BASI CALLY SELL
THROUGH WVHICH IS VERY SI M LAR -- SOVETH NG COMWON | N THE
PUBLI SHI NG | NDUSTRY.

THESE ARE ESSENTI ALLY CUSTOM PUBLI SHED BOOKS THAT ARE
CREATED, THAT' S WHAT A COURSEPACK IS, AND I T'S MY BEST
RECOLLECTI ON THEY DO PAY BASED ON THE NUMBER OF COURSEPACKS
THAT ARE SOLD.

Q SO THEN THEY DO NOT PAY FOR THE ONES THAT WERE NOT SOLD
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AND DESTROYED, THAT'S CORRECT; 1S I T NOT?

A, TO THE BEST OF MY RECOLLECTI ON FOR THE COWMERCI AL EXAMPLE
THAT YOU RE G VI NG ME, YES.

Q IF, HOAEVER YOU RE GO NG TO PROVI DE MATERI AL THROUGH THE
ECCS PROGRAM AND THAT SAME PROFESSOR SAYS | HAVE 50 STUDENTS I N
MY CLASS AND ONLY 15 STUDENTS ACCESS SOVETHI NG ELECTRONI CALLY
ON AN ERES SYSTEM YOU DON' T G VE ANY SORT OF A REFUND FOR
THOSE 35 STUDENTS, DO YOU?

A THAT I'S CORRECT.

Q  INSTEAD, THE CCC WOULD REQUI RE PAYMENT TO BE FOR ALL 50
STUDENTS THAT SI GNED UP FOR THE CLASS; | SN T THAT CORRECT?

A, THAT' S CORRECT. ALTHOUGH IN TH' S EXAMPLE | JUST WANT TO
PO NT OUT THAT THAT' S GENERALLY NOT A COMMERCI AL ACTIVITY. SO
Rl GHT NOW YOU RE CONFLATI NG A COWVERCI AL ACTIVITY WTH A
NONCOWVERCI AL ACTI VI TY BECAUSE THE ELECTRONI C COURSE CONTENT
SERVI CE | S PREDOM NANTLY USED BY LI BRARI ES AND OTHER ON- CAMPUS
NONCOWWERCI AL ENTI TIES. SO I T'S NOT SOLD TO STUDENTS. IT'S
JUST MADE AVAI LABLE.

Q  BUT CERTAINLY THE PROFESSOR COULD USE THE ECCS SERVI CE;
COULD THEY NOT?

A. A PROFESSOR COULD USE ECCS?

Q  YES

A ANY PROFESSOR COULD USE ECCS, YES.

Q SO WH LE IT MAY LI BRARI ES THAT TRADI TIONALLY USE IT, A

PROFESSOR COULD STILL SAY | WANT 50 EXCERPTS TO BE PUT | NTO
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SOVETHI NG AND POST THAT ON ERES FOR EXAMPLE?
A YES, THEY COULD.
Q AND | F THE LI BRARY BUYS ONE OF THOSE COURSEPACKS FROM THE
UNIVERSITY OF MCH GAN -- IF THE UNI VERSI TY OF M CH GAN S
LI BRARY, LET'S PRESUME THE LI BRARI AN AT THE PROFESSOR S REQUEST
PURCHASES ONE OF THOSE COURSEPACKS AND PUTS I T ON TRADI TI ONAL
RESERVE AT THE UNI VERSI TY OF M CH GAN LI BRARY; DO YQU
UNDERSTAND MYy SI TUATI ON?
A YEAH, | MEAN HYPOTHETI CALLY.
Q HYPOTHETI CALLY, FINE. STUDENTS COVE | N AND READ NMATERI AL
I N THAT COURSEPACK, THERE' S NO PAYMENT TO CCC FOR THAT USE OF
THAT MATERI AL, |S THERE, BY THE STUDENT?
A IF THEY' RE TAKING -- YOU RE KIND OF G VING ME AN EXAMPLE
THAT | SN T REALLY WHAT' S HAPPENI NG I N THE MARKET, BUT |I'M
TRYI NG TO WORK W TH YOU HERE.
SO | F YOU RE ASKING | F THE LI BRARY PUT THAT ON
PHYSI CAL RESERVE AND THEN PHYSI CALLY THE STUDENT TOOK I'T QUT
AND PHYSI CALLY CONSUMED | T W THOUT MAKI NG ANY COPIES OF | T AND
THEN PHYSI CALLY RETURNED | T TO THE LI BRARI AN, THEN THE ONLY
PAYMENT WOULD BE THROUGH THE PURCHASE AT THE ORI G NAL PO NT.
MR SCHAETZEL: RI GHT.
YOUR HONOR, AT THIS TIME VWV WOULD MOVE THE ADM SS| ON
OF DEFENDANTS' EXHI BI T 66.
MR RICH  NO CBJECTI ON.

THE COURT: | T°S ADM TTED.
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BY MR SCHAETZEL:
Q | F YOU WOULD, Ms. ARMBTRONG, PLEASE TURN TO WHAT' S BEEN
MARKED I'N YOUR BOOK AS DEFENDANTS EXH BI T 67, THE NEXT ONE?
A OKAY.
Q DO YOU RECOGNI ZE THI' S DOCUMENT TO BE A LI ST OF | BELI EVE
YOU CALLED THEM CLI ENTS OR SUBSCRI BERS OF THE ANNUAL CCOPYRI GHT
LI CENSE AS OF MARCH 2ND OF 2009; DO YOU SEE THE DATE ON THE
VERY LAST LI NE?
A YES, THERE'S A DATE. YES, | DO RECOGNI ZE IT.
Q AND | BELI EVE BY My COUNT AT LEAST I N MARCH OF 2009 THERE
WERE LESS THAN 50 CLI ENTS AS YQU VE CALLED THEM FOR THE ANNUAL
ACADEM C LI CENSE; |'S THAT CORRECT?
A I"LL ASSUME | T' S CORRECT.
Q SO I N THE LAST TWO YEARS THE PROGRAM HAS RCOUGHLY DQUBLED
I N Sl ZE?
A I T HAS BEEN GRON NG AT A FAIRLY RAPI D RATE, SO YES,
RELATI VE.
Q NOW YOU MENTI ONED I N THE CONTRACT - -

MR SCHAETZEL: |'M SORRY, WE'D MOVE THE ADM SSI ON OF
DEFENDANTS' EXH BI T 67.

MR RICH  NO CBJECTI ON.

THE COURT: | T°S ADM TTED.
BY MR SCHAETZEL:
Q YOU MENTI ONED THAT THE CONTRACT, THE ANNUAL SUBSCRI PTI ON

LI CENSE WAS NET FAI R USE?
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A YES.
Q IF 1 AM A PROFESSCR AT THE UNI VERSI TY OF TEXAS AND THE
UNI VERSI TY OF TEXAS HAS AN ANNUAL LI CENSE, WOULD | HAVE TO PAY
CCC FOR ANY SORT OF FAI R USE?
A PAY FOR FAI R USE?

THE COURT: | DON T UNDERSTAND YOUR QUESTI ON.

THE WTNESS: | DON T ElI THER
BY MR SCHAETZEL:
Q WOULD ANY PROFESSOR - -

THE COURT: | DON T UNDERSTAND WHAT NET FAI R USE
MEANS | N THI S CONTEXT.

MR SCHAETZEL: WHY DON' T WE ASK THAT QUESTI ON FI RST,
YOUR HONOR.
BY MR SCHAETZEL:
Q WOULD YOU PLEASE EXPLAIN TO THE COURT WHAT' S MEANT BY NET
FAIR USE I N THI S CONTEXT?
A YES, |'LL DO MY BEST TO DO THAT. SO IN THE DEVELOPMENT OF
THE LI CENSE, AS | WAS DI SCUSSI NG EARLI ER, WORKI NG W TH THE
ACADEM C | NSTI TUTI ONS, THE OVER 100 ACADEM C | NSTI TUTI ONS AND
THE ROUGHLY DOZEN OR SO RI GHTSHOLDERS, PUBLI SHERS AT THAT TI ME
I N DEVELOPI NG THE LI CENSE, WE ABSCLUTELY HEARD LOUD AND CLEAR
AND WE ALSO BELI EVED THAT FAIR USE EXISTS AND IT IS -- WE
NEEDED TO RESPECT THAT AND THE LI CENSE NEEDED TO RESPECT THAT,
BUT AT THE SAME TI ME THE LI CENSE NEEDED TO MAKE | T EASY AND

KIND OF TAKE THE BURDEN QUT OF THE PRCCESS OF DETERM NI NG HOW
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THESE MATERI ALS COULD BE USED. | T WAS REALLY TO FACI LI TATE THE
SEAMLESS SHARI NG

SO WHAT WE' RE REALLY DA NG THERE IS SAYI NG THERE ARE
CASES IN WH CH THERE NEEDS TO BE A LI CENSE, THERE | S STILL FAIR
USE, AND WHEN WE ESTABLI SHED THE PRI CI NG AND THE TERM5S FOR THE
LI CENSE, | THI NK | READ THAT LANGUACGE IN THE TERMS EARLIER, IT
WAS REALLY RESPECTI NG THAT THERE WERE OTHER USES THAT WOULD BE
FAI R

| HOPE THAT HELPS I N THE EXPLANATI ON.
Q LET ME SEE IF | CAN COVE AT IT THI 'S WAY. PLEASE PRESUME
THAT |'M A PROFESSCR AT THE UNI VERSI TY OF TEXAS AND |' M TRYI NG
TO DECIDE | F | SHOULD ASSI GN CERTAI N PAGES FOR READI NG TO WY
CLASS AND |I' M TRYI NG TO DETERM NE | S THAT GO NG TO BE A FAIR
USE.

FIRST OF ALL, IT"S TRUE, IS IT NOI, THAT IF I CALL
CCC AND SAY |I'D LIKE SOVE HELP WTH THI S DETERM NATI ON, THAT' S
NOT' YOUR BUSI NESS, YOU DON' T HELP ME W TH THAT; |ISN T THAT
CORRECT?
A THAT' S RIGHT, WE DO NOT' @ VE SPECI FI C ADVI CE ON FAI R USE
I N THAT WAY.
Q AND YQU TESTI FI ED THERE ARE SOMVE THI NGS ON THE WEBSI TE |
CAN GO LOOK AT, | UNDERSTAND.
A YES.
Q SOI'MON My OAN TO MAKE THAT DETERM NATI ON AS THE

PROFESSOR NOW | F THE UNI VERSI TY HAS THE ANNUAL LI CENSE THAT
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YQU TESTI FI ED TO AT THE UNI VERSI TY OF TEXAS AND THE WORK THAT
"M LOOKI NG AT, |'M TRYI NG TO DECI DE SHOULD | ASSI GN THI S
EXCERPT FROM THAT WORK, |F THE WORK |'S LI CENSED UNDER YOUR
ANNUAL LI CENSE DOESN T MATTER, DOES I T, | CAN MAKE ANY USE |
WANT ACCORDI NG TO THE CONTRACT?
A VELL, | JUST WANT TO BACK UP FOR A SECOND BECAUSE YQU SAI D
YOU RE THE PROFESSCR AT THE UNI VERSI TY OF THE TEXAS AND YOU RE
ON YOUR OMN I N DETERM NI NG WHETHER OR NOT | T'S FAI R USE.

| F YOU WERE REALLY AT THE UNI VERSI TY OF TEXAS AND THE
UNI VERSI TY OF TEXAS HAD PURCHASED OUR LI CENSE, YOU WOULDN' T BE
ON YOUR OMN I N DETERM NI NG WHETHER OR NOT | T WAS FAI R USE.
BECAUSE WHEN WE SELL THE LI CENSE TO AN ACADEM C | NSTI TUTI ON, WE
DO A RADI CAL AMOUNT OF -- AN EXTREME AMOUNT OF TRAINING WE GO
ON SITE. THE CAMPUS DEVELOPS A COPYRI GHT POLICY. THERE S ALL
KINDS OF TRAI NI NG FOR THE PROFESSORS.

YOU WOULDN T BE ON YOUR OAN, AND THAT ACTUALLY IS WHY
WHEN TALKI NG SPECI FI CALLY ABOUT THE UNI VERSI TY OF TEXAS IN THI S
EXAMPLE, THEY PURCHASED THI S LI CENSE BECAUSE THEY SPEND A
CONSI DERABLE AMOUNT OF MONEY ON CONTENT ASSETS, A W DE VAR ETY
FROM THE TRADI TI ONAL ACADEM C TYPE PUBLI SHED MATERI ALS TO OTHER
MATERI ALS THAT ARE NOT KIND OF THE TYPI CAL WHAT YOU THI NK OF AS
ACADEM C, AND THEY WANTED THE PROFESSORS TO BE ABLE TO GET
ACCESS TO THOSE AND USE THEM I N THE TEACH NG PROCESS AND MAKE
I T EASI ER FOR THEM TO DO THAT AND ACTUALLY REALLY ACCELERATE

THE VALUE OF THE CONTENT THEY BOUGHT. SO YOU WOULDN T BE ON

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4 - 69

YOUR OMN I N MAKI NG THAT DETERM NATI ON.

THE FURTHER QUESTI ON YOU ASKED ME WAS WOULD YQU AS
THE UNI VERSI TY OF TEXAS PROFESSCR BE ABLE TO USE ANY CONTENT
COVERED BY THE ACADEM C LI CENSE THAT WE WOULD HAVE SOLD YOQU ON
AN ANNUAL BASI'S IN YOUR TEACH NG, YES. WHETHER I T WAS PHYSI CAL
PRI NT OR DI TAL, YOQU WOULD BE ABLE TO USE THAT TO GET TO ANY
OF YOUR STUDENTS WHETHER THEY WERE ON CAMPUS AT TEXAS OR A
DI STANCE LEARNI NG STUDENT AGAI N ON ANY DEVI CE.
Q AND | T WOULD BE COVERED UNDER YOUR LI CENSE | WOULD HAVE
PAID FOR OR MY UNI VERSI TY WOULD HAVE PAID FOR EVEN | F I T WAS A
FAIR USE;, I SN T THAT CORRECT?
A I CAN' T ANSWER THAT BECAUSE | COULD NOT DETERM NE WHETHER
OR NOT' THE USE WAS FAIR. YQU RE ASKI NG ME SOVETHI NG | N THE
ABSTRACT. THAT NEEDS TO BE DECIDED | N THE CONTEXT OF THE USE.

THE COURT: LET ME ASK A QUESTION. W TH RESPECT TO
THE ANNUAL ACADEM C COPYRI GHT LI CENSE, YOQU SAI D THAT PECPLE WHO
GET THI' S LI CENSE HAVE ACCESS TO EVERYTHI NG I N THE COLLECTI ON,
I'S THAT CORRECT?

THE WTNESS: THE COLLECTI ON OF THE LI CENSE, THAT' S
CORRECT.

THE COURT: RIGHT. SO DCES THAT MEAN THAT PEOPLE - -
A TEACHER AT A SCHOOL THAT HAS THI S LI CENSE CAN DOMLOAD FOR
H' S STUDENTS ANYTHI NG HE WANTS THAT' S W THI N THE COLLECTI ON
AND, YOU KNOW POTENTI ALLY COPY A WHOLE BOOK?

THE WTNESS: THE PROFESSOR -- THERE ARE LIM TS ON
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THE LI CENSE I N TERVS OF WHAT THEY CAN USE, BUT LET ME BE CLEAR
YES, IFIT S A TITLE THAT' S COVERED W THI N THE ACADEM C
REPERTCRY LI CENSE, THEY CAN USE IT -- | REALLY WANT TO MAKE
THIS -- "M SOUNDI NG A LI TTLE DI SCOVBOBULATED HERE.

THEY CAN USE I T IN THEIR TEACHING, AND IF IT'S
DI G TALLY AVAI LABLE, THEY NEED TO HAVE LEGALLY OBTAI NED A
COPY. SO THE LI CENSE CANNOT REPLACE A SUBSCRI PTI ON TO CONTENT.

SO FOR EXAMPLE WHAT | MENTI ONED AT THE UNI VERSI TY OF
TEXAS, TEXAS HAS PURCHASED, LEGALLY PURCHASED THESE SUBSCRI BED
TO OR PURCHASED THESE BOOKS AND OTHER JOURNALS AND OTHER
MATERI ALS, AND NOW BECAUSE THEY HAVE BEEN LEGALLY PURCHASED
THEY CAN BE USED UNDER THE LI CENSE.

ONE PO NT | WANT TO MAKE AND | HAVEN T MENTI ONED THI S
TODAY, |F THE MATERI AL | S NOT AVAI LABLE DI G TALLY IN THE WORLD
TODAY, THERE IS NO WAY TO CGET THE MATERI AL DI G TALLY, THEY CAN
UNDER CUR LI CENSE MAKE A LEGAL DI G TAL COPY AND SHARE THAT
DI G TALLY.

SO LET'S TAKE AN QUT- OF- PRI NT WORK THAT' S QUI TE,
QUI TE OLD, THEY WANTED TO USE SOVETHI NG FROM 1950 OR SOVETHI NG
THAT THEY COULDN T GET TODAY DI G TALLY, THEY CAN ALSO MAKE A
D G TAL COPY OF THAT UNDER OUR LI CENSE.

THE COURT: | DON' T TH NK YOUR ANSWER REALLY
ADDRESSES WHAT | WAS GETTI NG AT.

THE WTNESS: | APCLOG ZE.

THE COURT: THAT'S ALL RIGHT. NO PRCBLEM ONE OF
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THE 1 SSUES IN THI S CASE CONCERNS USE OF MORE EXTENSI VE EXCERPTS
THAN THE PLAI NTI FFS WANT TO HAVE USED.

YOU VWERE SAYI NG, | THOUGHT, THAT W TH RESPECT TO THE
ANNUAL ACADEM C COPYRI GHT LI CENSES THAT YOU HAD DI G TALLY
AVAI LABLE A HUGE NUMBER OF TI TLES.

THE W TNESS: APPROXI MATELY TWD M LLI ON.

THE COURT: RIGHT, AND SO | THOUGHT YOU WERE SAYI NG
THAT | F A SCHOOL HAD SUBSCRI BED TO THI S SERVI CE, A PROFESSOR
WOULD BE ABLE TO ACCESS ENTI RE BOOKS AND POTENTI ALLY DOANLOAD
THE WHOLE BOOK?

THE WTNESS: NO | WASN T SAYI NG THAT, AND |
APOLCA ZE IF I I N ANY WAY | MPLI ED THAT. THAT WAS NOT WHAT |
WAS SAYI NG

NO, |IT WOULD BE -- WTH N TH S SERVI CE THERE ARE
DEFAULT TERMS AS | N THE OTHER SERVI CES THAT | MENTI ONED
EARLIER, AND IN ADDI TION IF THERE I S A Rl GHTSHOLDER WHO WANTS
TO SET A RI GHTSHOLDER SPECI FI C TERM ON THEI R WORK, THEY CAN DO
THAT AND - -

THE COURT: SO I T WOULD BE LI KE NO MORE THAN 20
PAGES?

THE W TNESS: CORRECT, THAT IS DEFI NI TELY PGOSSI BLE,
AND | N THAT -- MR SCHAETZEL HAD ASKED ME EARLI ER ABOUT WHETHER
OR NOT' WE HAD -- HOWDO YOQU FIND QUT |F THE TITLE IS COVERED I N
THE LI CENSE AND THERE' S A PORTAL THE CHECK AND GO PERM SSI ONS,

AND THAT' S WHERE YOU WOULD SEE ANY OF THESE SPECI FIC LIM TS
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THAT YOU RE ASKI NG ME ABOQUT RI GAT NOW AND THAT' S PROVI DED TO
THE LI CENSED | NSTI TUTI ON.

THE COURT: ALL RIGHT. AND | DI D WANT TO ASK YCQU
ALSO TO GO BACK AND JUST STATE AGAIN -- YOU MAY HAVE COVERED
ALL THI' S BEFORE, BUT W TH RESPECT TO THE EXTENT OF
PARTI Cl PATION I N THI' S SERVI CE OF OQUR THREE PLAI NTI FFS - -

THE WTNESS: YES, SACE IS PARTICIPATING IN TH S
SERVI CE, AND OXFCRD UNI VERSI TY PRESS | S PARTI CI PATING IN TH' S
SERVI CE, AND AT THI' S TI ME CAMBRI DGE UNI VERSI TY PRESS | S NOT
PARTI Cl PATING I N THI' S SERVI CE.

THE COURT: AND WHEN YQU SAY OXFORD PARTI Cl PATES,
YOU RE NOT SAYI NG THAT OXFORD HAS AGREED THAT ANY OF ITS
COPYRI GHTED WORKS CAN BE USED WTHI N THI S PARTI CULAR SERVI CE,
THE ELECTRONI C WHATEVER?

THE WTNESS: | BELI EVE Rl GHT NOWWE' RE TALKI NG ABQUT
THE ANNUAL COPYRI GHT LI CENSE - -

THE COURT: WE ARE, SURE.

THE WTNESS: CAN YOU ASK ME THAT QUESTI ON AGAI N?

THE COURT: W TH RESPECT TO OXFCORD UNI VERSI TY PRESS,
YOQU SAI D THEY ARE PARTI ClI PATI NG?

THE WTNESS: YES, THEY ARE.

THE COURT: DCES THAT MEAN THAT THEY HAVE AGREED THAT
ALL OF THEIR WORKS CAN BE PLACED IN THIS SERVICE CAN BE IN | T?

THE WTNESS: THI'S SERVICE IS A COLLECTI ON OF

RIGHTS. | T'S ACTUALLY NOT' A COLLECTION OF CONTENT. SO IT S
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JUST THE RI GHTS TO REUSE THE CONTENT.

SO WHAT | T MEANS IS THAT OXFORD HAS WTH N THE
BOUNDARI ES OF THE SERVI CE, THE TERM5S AND LIM TS THAT ARE I N THE
SERVI CE VWHI CH THAT AGREEMENT THAT WAS IN THI' S OTHER Bl NDER,
W TH N THAT DOCUMENT, THE TERMS OF THAT DOCUMENT OXFORD | S
ALLOWN NG ANY ACADEM C | NSTI TUTI ON WHO SI GNS UP, SO ALL 110 WHO
ALREADY HAVE OR ANYONE IN THE FUTURE, TO USE THEI R MATERI ALS
DI G TALLY AND I N PRI NT FOR COURSEPACKS, E- COURSEPACKS, PHYSI CAL
COURSEPACKS, ANYTHI NG OF THAT NATURE.

THE COURT: OKAY. BUT My QUESTI ON WAS HAS OXFORD
SAI D OKAY, YOU CAN PUT ALL OF OUR COPYRI GHTED PUBLI CATIONS I N
TH S ACADEM C WHATEVER | T | S?

THE WTNESS: TO THE BEST OF MY KNOALEDGE THEY HAVE
PUT ALL OF THEI R MATERI ALS I N. THERE MAY BE A SMALL SECTI ON OF
MATERI ALS THAT ARE NOT I N, BUT TO M¥ KNONLEDGE THE VAST
MAJORI TY OF OXFORD UNI VERSI TY PRESS PUBLI SHED MATERI ALS ARE
LI CENSED BY COPYRI GHT CLEARANCE CENTER I N TH S REGARD.

THE COURT: THE VAST MAJORITY IS DI FFERENT FROM ALL.
WHAT DO YOQU THI NK I'S CORRECT?

THE WTNESS: | THNK IT'S ALL OF THEI R WORKS, BUT
THE REASON | SAID VAST MAJORITY IS IT'S PCSSIBLE -- THHS IS A
VERY LARGE PUBLI SHER W TH MANY BOOKS AND MANY JOURNALS, MANY
DI FFERENT TYPES OF WORKS, AND |'M NOT' A PUBLI SHER. |'M NOT AN
EXPERT ON THEI R SPECI FI C BUSI NESS. | T'S PGOSSI BLE, YOUR HONCR,

THAT THERE COULD BE, YOU KNOW SOVE WORKS, A SMALL NUMBER, |'M
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THI NKI NG YOU KNOW NMAYBE A HUNDRED WORKS OR A COUPLE HUNDRED
WORKS OR MAYBE A THOUSAND WORKS QUT OF THEIR -- | BELIEVE --
"M REALLY NOT' AN EXPERT ON OXFORD THAT THEY PUBLI SH SQOVETHI NG
LI KE A HUNDRED THOUSAND DI FFERENT WORKS. | N ORDER OF MAGNI TUDE
| BELIEVE |' M CORRECT.

SO | COULDN T SPEAK TO THE LAST DETAIL I N EVERY
SINGLE ONE OF THEI R WORKS BEI NG | NCLUDED, BUT IT'S WY
UNDERSTANDI NG THAT ALMOST ALL OF THEI R WORKS ARE | NCLUDED I N
QUR LI CENSE.

THE COURT: AND WHAT YOU RE SAYING I S WTH RESPECT TO
PARTI CULAR WORKS THEY WOULD AUTHCRI ZE YOU ONLY TO ALLOW CERTAI N
PERCENTAGES TO BE CCPI ED OR SOVETHI NG LI KE THAT?

THE WTNESS: RIGHT, SIMLAR TO WHAT | WAS TALKI NG
ABQUT EARLI ER 25 PERCENT OF THE ENTI RE WORK OR TWD CHAPTERS
VWH CHEVER |'S GREATER. I T'S SIMLAR I N THAT SAME VEI N,

THE COURT: WOULD THAT BE DI FFERENT FROM WORK TO WORK
OCR IS IT AN ACRCSS THE BOARD POLI CY?

THE WTNESS: 1 TS AN ACROSS THE BOARD POLI CY ON THE
LI CENSE UNLESS THE RI GHTSHOLDER PUTS I N A SPECI AL TERM AND |
HAVE TO SAY FROM COPYRI GHT CLEARANCE CENTER S PERSPECTI VE WE
CREATE THE ENABLI NG TECHNOLOGY FOR THEM TO DO THAT PUT THE
RI GHTSHOLDER S TERMS I N, BUT WE REALLY ENCOURAGE RI GHTSHOLDERS
TO ALLOW THE DEFAULT TO TAKE AFFECT BECAUSE | T REALLY HELPS THE
USER TO HAVE A UNI FORM SET OF RIGHTS. I T'S EXTREMELY HELPFUL.

THE COURT: DO YOU HAPPEN TO KNOW WHAT OXFORD S

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4 - 75

PRACTI CE | N FACT HAS BEEN? | MEAN DO THEY GO W TH THE DEFAULT
SETTI NG?

THE WTNESS: | APCLOG ZE OFF THE TOP OF My HEAD THAT
I DON' T KNOW THAT. | T'S KNOMBLE.

THE COURT: AND YQU SAI D CAMBRI DGE IS JUST NOT
PARTI Cl PATING I N TH' S ACADEM C PERM SSI ONS SERVI CE?

THE WTNESS: THAT'S RIGHT, WE' RE I N DI SCUSSI ONS W TH
THEM AND WE HAVE BEEN I N DI SCUSSI ONS W TH THEM ABCUT
PARTI Cl PATI NG | N THE LI CENSE.

WE HAVE ADDED A SUBSTANTI AL AMOUNT OF WORKS TO THE
COLLECTI ON, SEVERAL HUNDRED THOUSAND. SO | T'S SOVETH NG WE ARE
ADDI NG ALL THE TI ME NEW WORKS.

THE COURT:  OKAY.

MR RICH  YOUR HONCR, JUST FOR THE RECORD, YQU SAI D
IN THI'S ACADEM C PERM SSI ONS SERVI CE, DI D YOU MEAN THE BLANKET
SERVI CE FOR CLARI TY WHEN DEALI NG W TH ANY OF THE ACADEM C
PROGRAMS?

THE COURT: | MEANT -- SORRY, | WAS REFERRI NG TO THE
ANNUAL ACADEM C CCPYRI GHT LI CENSE AGREEMENT.

MR RICH THANK YOQU. THAT'S WHAT | THOUGHT.

THE COURT: GO AHEAD.
BY MR SCHAETZEL:
Q SINCE CAMBRIDGE | S NOT' PARTICI PATING IT'S TRUE, IS IT
NOT, THAT THE PROFESSORS AT GECRG A STATE -- WELL, LET'S GO

BACK. YOU GAVE CERTAI N NUMBERS, FOR EXAMPLE, | THI NK 114, 000
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DOLLARS AS AN ANNUAL ACADEM C LI CENSE FEE | F GEORG A STATE WERE
TO SIGN ON; IS THAT CORRECT?

A FOR THE ROYALTI ES, YES.

Q AND | F GEORG A STATE DI D THAT AND A PROFESSCR WANTED TO
USE A CAMBRI DGE WORK, THEY WOULD NOT BE ABLE TO DO THAT THROUGH
THE 114, 000 ACADEM C ANNUAL LI CENSE?

A THAT' S RIGHT, THEY COULD USE THE ELECTRONI C COURSE CONTENT
SERVI CE AND SEEK PERM SSI ON THERE.

Q BUT I N DA NG YOUR CALCULATIONS, YQU VE DONE NO STUDY OF
HOW MANY TI MES PROFESSORS AT GEORA A STATE WOULD HAVE TO GO
QUTSI DE OF THE ANNUAL ACADEM C LI CENSE | N ORDER TO GET

PERM SSI ON TO USE SOVETHI NG, HAVE YOU?

A I CAN T SAY | HAVE DONE A STUDY ON THAT. | HAVEN T. WE
HAVE NOT.

Q YOU WERE SHOMN | N YOUR EXAM NATI ON DEFENDANTS EXH BI T

14 --
A YES.
Q -- WHCHTH SIS A PART? TH'S WAS FI RST WORKED ON -- |

BELI EVE YOU SAID IT WAS A COLLECTI ON OF MATERI ALS.  WHAT WAS
THE COLLECTI ON OF MATERIALS, THE NAME OF | T, DO YOU RECALL?

A I THHNK I'T"S CURRENTLY CALLED THE CAMPUS COPYRI GHT GUI DE
OR THE GQUJI DE TO COPYRI GHT AND THAT WAS PROBABLY THE ORI G NAL
NAME.

Q AND THE CAMPUS GUI DELI NE OR THE CAMPUS COPYRI GHT GUI DELI NE

THAT WAS FI RST WORKED ON | N APPROXI MATELY 2000; WAS | T NOT?
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A YEAH, ROUGHLY I N THAT Tl MEFRAME.

Q SO TH' S DOCUMENT WAS PRESENT ON THE CCC WEBSI TE AS PART OF
THOSE CAMPUS COLLECTI ON DOCUMENTS FOR MANY YEARS; WAS | T NOT?
A YES, | T WAS.

Q AND ARE YOU AWARE THAT I T'S STILL PGSSI BLE TO SI MPLY TYPE
I NTO GOOGLE CCC FAI R USE CHECKLI ST AND CALL TH S DOCUMENT UP?
A YES, | AM

Q AND | T'S TRUE THAT THE TEAM OF PECPLE THAT WORKED ON THOSE
CAMPUS GUI DELI NES | NCLUDI NG DEFENDANTS' EXHI BI' T 14 | NCLUDED

I NSI DE COUNSEL AT CCC, DIDN T | T?

A YES, |IT DI D.

Q AND THAT WOULD BE MR HABER?

A YES.

Q IS 1T YOUR TESTI MONY THAT TH S DOCUMENT AS POSTED ON THE
VEBSI TE WAS NOT I N ANY WAY MODI FI ED BASED ON WHAT PROFESSOR

CREWS HAD ORI G NALLY PREPARED?

A | DONT THINK I TESTIFI ED TO THAT;, 1S THAT WHAT YOU RE
ASKI NG ME?
Q | COULDN T QUI TE FRANKLY UNDERSTAND. | WANT TO BE

CERTAIN. ISN T IT TRUE THAT THE CCC TEAM THAT WORKED ON THE
CAMPUS GUI DELI NES MADE MODI FI CATI ONS TO THE FAI R USE CHECKLI ST
AND THAT' S WHAT' S POSTED AND SHOM | N DEFENDANTS' EXHI BI T 147
A " M GENERALLY AWARE THAT THERE WAS A MODI FI CATION TO TH S
DOCUMENT, BUT | COULD NOT TELL YOU WHAT I T WAS OR | S.

Q AND THAT MODI FI CATI ON WAS MADE BY THESE FOLKS THAT WERE
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WORKI NG ON I T BACK I N 2000; IS THAT CORRECT?
A THAT 1S MY UNDERSTANDI NG
Q YOU MENTI ONED THAT PART OF YOUR M SSION IS TO EDUCATE

USERS. THAT | NCLUDES THE PREPARATI ON OF WH TE PAPERS; DCES I T

NOT?

A YES, WE DO DO SOVE WH TE PAPERS.

Q AND YQU PCST THOSE WH TE PAPERS ON YOUR WEBSI TE?

A YES.

Q AND ONE OF THE WHI TE PAPERS THAT YOU PCSTED ON YOUR

VEBSI| TE SPEC!I FI CALLY ADDRESSES THE | SSUE IN TH S CASE
ERESERVES; DCES | T NOT?
A YEAH, |'M SURE, YES.
Q DO YOU RECALL | T FROM MEMORY?
A NO.

MR SCHAETZEL: |F | MAY APPROACH, YOUR HONCR?

THE COURT: YOU MAY.

MR SCHAETZEL: |'M SORRY, |'D LIKE TO FIRST GET TH S
MARKED, YOUR HONOR. IT'S NOT ON THE EXH BIT LIST. IF | MAY?
BY MR SCHAETZEL:
Q "D LIKE TO HAND YOU WHAT' S BEEN MARKED AS EXH BI T 906 FOR
| DENTI FI CATI ON.

M5. ARMSTRONG, HAVE YOQU HAD A CHANCE TO LOOK AT THE
DOCUMENT THAT' S BEEN MARKED AS EXHI BI T 9067?
A | JUST BRI EFLY LOOKED I T OVER, YES.

Q DCES TH S REFRESH YOUR RECOLLECTI ON AS TO WHETHER OR NOT
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THE CCC HAS PUBLI SHED WHI TE PAGES ON I TS WEBSI TE RELATI NG TO
ELECTRONI C RESERVE?

A TH S | S ABSOLUTELY FROM OUR WEBSI TE.

Q AND I T"S TRUE, IS IT NOI, THAT IT'S THE CCC S POCSI Tl ON
THAT A BEST PRACTI CE FOR AN ERESERVE SYSTEM WOULD | NCLUDE
PASSWORDS AS A GOOD START?

A ARE YQU C TI NG FROM THI S DOCUMENT?

Q LET ME FIRST ASK | F YOU RECALL THAT FROM THE DOCUMENT?

A I DONT. [I'MSORRY THAT | DON T RECALL THIS I N SPECI FI C
DETAI L.

Q IF YOU D TURN TO THE PAGE THAT IS MARKED 02?

A YES.

Q IT HELPS | GUESS | F YOU START AT PAGE 01?

A OKAY.

Q AND | T SAYS BEST PRACTI CES AND GUI DELI NES FOR USI NG

ERESERVES?

A YES, | SEE THAT.

Q OKAY. AND | F WE MOVE TO THE NEXT PAGE 02, IN THE M DDLE
OF THE PAGE, PASSWORDS ARE A GOOD START?

A YES, | SEE EXACTLY THAT.

Q WHAT IS MEANT BY PASSWORDS ARE A GOCD START FROM THE
PCSI TI ON OF CCC?

A I WOULD SAY -- | WLL JUST COVMENT GENERALLY ON TH S. |
HAVEN T REFRESHED ON THI S PARTI CULAR DOCUMENT, BUT I N GENERAL

THAT | T WOULD BE A PCSI TI VE MOVE TO CONSTRAI N THE AMOUNT OF
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PEOPLE WHO CAN ACCESS THE CONTENT WHEN I T'S PCSTED TO LIM T
THAT.

Q AND THE GSU ERESERVE SYSTEM | NCLUDES PASSWORD PROTECTI ON,
DCES I' T NOT?

A | BELIEVE IT DOES. |'M NOT' ACTUALLY A HUNDRED PERCENT
SURE, BUT | BELIEVE I T DCES.

Q AND ANOTHER BEST PRACTICE OF CCC S | S TO TAKE DO
WHATEVER MATERI ALS ARE ON ERES OR DENY ACCESS TO THEM AT THE
CONCLUSI ON OF EACH SEMESTER; | SN T THAT TRUE?

A CAN YOQU ASK ME THAT AGAI N?

Q SURE. I T 'S THE CCC PCSI TI ON THAT A BEST PRACTI CE FOR
ERESERVES IS TO TAKE DOMWN THE MATERI AL PCSTED ON ERESERVE OR
DENY ACCESS TO IT AT THE END OF EACH SEMESTER;, | SN T THAT
CORRECT?

A | BET TH S DOCUMENT SAYS THAT PROBABLY. | WOULD SAY
GENERALLY YES, THAT'S RI GHT.

Q AND I N FACT, IT DCES. |F YOU GO BACK TO PAGE 2, DO YQU
SEE THE NEXT TO THE LAST | TEM?

A YES, | SEE IT.

Q REMOVE EXPI RED ERESERVES PROWPTLY. THE GEORA A STATE
SYSTEM DCES THAT, DCESN T | T?

A "M SORRY THAT |' M NOT THAT | N DETAI L KNOAN.EDGEABLE ABQUT
THE GEORA A STATE SYSTEM BUT |'LL ASSUME THAT I T DCES.

Q ASSUM NG THAT I T DOES, THAT WOULD BE A BEST PRACTI CE?

A THAT WOULD COVWPORT WTH THI'S, YES, | T WOULD.
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Q IF YOQU D LOOK AT THE NEXT ONE UP FROM ERESERVES, WORK FROM
AUTHCORI ZED ORI G NALS; DO YOU SEE THAT AS A BEST PRACTI CE?
A YES.
Q ARE YOU AWARE THAT GEORA A STATE' S ERESERVE SYSTEM
REQUI RES PROFESSORS OR ANYONE POSTI NG ON THAT SYSTEM TO HAVE AN
AUTHCRI ZED ORI G NAL?
A ["M NOT AWARE OF THAT.
Q ASSUM NG THAT THEY DO THAT WOULD COMPORT W TH YOUR BEST
PRACTI CE?
A YES, | T WOULD.
Q I F YOQU LOOK AT THE LAST ITEM | T | NCLUDES COPYRI GHT
NOTI CES, MATERI ALS ON ERESERVE SHOULD CONTAI N BOTH COPYRI GHT
NOTI CE FROM AND COVPLETE CI TATI ON TO THE ORI G NAL MATERI AL AS
VELL AS A CLEAR CAUTI ON AGAI NST FURTHER ELECTRONI C
DI STRI BUTI ON; THAT' S ONE OF YOUR BEST PRACTI CES?
A YES, ITIS
Q ARE YOU AWARE THAT THE GECRG A STATE ERESERVE SYSTEM
REQUI RES COPYRI GHT NOTI CE.
A ["M NOT, BUT IF THEY DID, I'T WoULD COVPORT WTH THI S.
Q TURN OVER TO THE FI RST PAGE OF TH S, PACGE 01, THE LAST
| TEM ON THAT PACGE, ERESERVES REQUI RE THE SAME PERM SSI ONS AS
COURSEPACKS.

ITTS CCC S PCSITION, IS IT NOT, THAT AN ERESERVE
POSTING I'S TO BE TREATED | DENTI CALLY AS TO HOW YOU WOULD PUT

THAT EXCERPT I N A COURSEPACK AS WE SPOKE ABQUT FOR EXAMPLE I N
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THE UNI VERSI TY OF M CHI GAN?
A THAT IS THE CCC POSI TI ON BECAUSE THE ERESERVES, THE NAME
ERESERVES WAS -- | ACTUALLY DON' T KNOW HOW | T DERI VED, BUT
WHAT' S HAPPENED | S COURSEPACKS HAVE M GRATED | NTO THESE DI G TAL
POSTI NGS. SO THEY ARE ESSENTI ALLY A COLLECTI ON OF READI NGS.

SO, YES, THAT'S THE BASI S FOR THE CCC PGCSI TI ON, AND
IN THAT, I AM QUI TE FAM LI AR AT A POLICY LEVEL QU TE FAM LI AR
W TH THAT.
Q AND THAT' S THE POSI TI ON DESPI TE THE CCC S KNOW.EDGE THAT
MOST EXPERTS ADVI SE USI NG A SI NGLE ARTI CLE OR A CHAPTER OR LESS
FOR POSTI NG ON ERESERVE?
A | DON T KNOW - -

MR RICH  OBJECTION, HE' S TESTI FYI NG THROUGH TH S
W TNESS ABOUT UNSTATED EXPERTS.

THE COURT: |'LL SUSTAIN THE OBJECTI ON. ASK A
DI FFERENT QUESTI ON.
BY MR SCHAETZEL:
Q ITS TRUE, IS IT NOTI, THAT THE CCC | S AWARE THAT MOST
EXPERTS ADVI SE USI NG A SI NGLE ARTI CLE OR CHAPTER OF COPYRI GHTED
WORKS | N AN ERESERVE CONTEXT?
A VELL, | WAS JUST GO NG TO SAY THE FIRST TIME | DON T KNOW
WHO THE EXPERTS ARE THAT YOU RE REFERRING TO. SO 1 CAN T
COMMVENT ON WHAT MOST EXPERTS ARE ADVI SI NG
Q THEN | F YOU WOULD LOOK WTH ME ON PACGE 01, THE SECOND

| TEM?
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A TO LIM T ERESERVE TO SMALL EXCERPTS.
Q SO YOUR DOCUMENT DCES I'T NOT' READ MOST EXPERTS ADVI SE
USI NG A SI NGLE ARTI CLE OR CHAPTER OR LESS OF A COPYRI GHTED WORK
BUT EVEN BRI EF EXCERPTS MJST BE VI EVED | N THE OVERALL CONTEXT
OF OTHER READI NGS OFFERED FOR A COURSE?
A THAT IS WHAT | T SAYS.
Q THAT' S THE POSI TION OF THE CCC, IS I'T NOT?
MR RICH OBIECTION. M GHT WE HAVE THE FULL CONTEXT
READ | NTO THE RECORD, YOUR HONCR?
THE COURT: YOU MEAN THAT PARTI CULAR SENTENCE?
MR SCHAETZEL: THAT IS THE FULL CONTEXT.
MR RICH  THE BALANCE OF THAT PARAGRAPH.
THE COURT: GO AHEAD AND READ | T QUT.
MR RICH |F THE TOTAL EFFECT 1S TO CREATE A
COVPI LATI ON OR DI G TAL COURSEPACK OF UNLI CENSED MATERI ALS, THE
CASE FOR TREATI NG | NDI VI DUAL EXCERPTS AS FAIR USE | S
SI GNI FI CANTLY WEAKENED AND PERM SS|I ON SHOULD BE SOUGHT.
BY MR SCHAETZEL:
Q THAT' S THE POSI TION OF THE CCC, IS I'T NOT?
A YES.
Q ITS TRUE, IS IT NOTI, YOU VE NEVER RECElI VED A PERM SSI ON
REQUEST FROM A STUDENT?
A | T"S DEFI NI TELY EXTREMELY RARE.
Q AND, I'N FACT, STUDENTS ARE NOT YOUR TARGET MARKET FOR

PERM SSI ONS, ARE THEY?
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A IN TERMS OF WHO PURCHASES THE LI CENSE, I T'S VERY RARELY
THE STUDENTS.

Q AND YOU ARE NOT TRYI NG TO SELL ECCS OR APS TO STUDENTS

El THER, ARE YOQU?

A | T"S CERTAI NLY AVAI LABLE TO ANYBODY, BUT AS FAR AS QOUR

SALES EFFORTS THEY ARE NOT TARGETED AT STUDENTS, THAT IS

CORRECT.
MR SCHAETZEL: WE HAVE NO FURTHER QUESTI ONS, YOUR
HONCR.
MR RICH JUST A COUPLE, YCOUR HONOR.
REDI RECT EXAM NATI ON
BY MR RICH

Q M5. ARMSTRONG, JUST TO ROUND QUT THE RECCRD, MR, SCHAETZEL

ASKED YOU SOVE QUESTI ONS ON WHAT' S BEEN MARKED AS DX-906, TH S

USI NG ELECTRONI C RESERVES DOCUMENT?

A YES.

Q WOULD YOU TURN TO PACE 1, THE PAGE MARKED 01 OF TH S

DOCUMENT, PLEASE?

A YES.

Q IS 1T ALSO PART OF COPYRI GHT CLEARANCE CENTER S BEST

PRACTI CES TO ADVI SE AT THE FI RST | NDENTED BOLD THAT ONLI NE
DCESN' T MEAN FREE?

A YES.

Q AND THAT THE SAME COPYRI GHT RULES APPLY WHETHER CONTENT | S

ONLINE OR WHETHER I T IS USED | N PHYSI CAL CONTENT?
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A YES.

Q AND DOMN TO THE NEXT, IS I T ALSO PART OF CCC S BEST
PRACTI CES TO ADVI SE THAT USERS SHOULD LI M T ERESERVE MATERI ALS
TO SMALL EXCERPTS?

A YES.

Q AND | S I T ALSO CCC S POLICY I N THE NEXT BCOLD THAT
ERESERVES REQUI RE THE SAME PERM SSI ONS AS COURSEPACKS?

A YES.

Q AND OVER TO THE NEXT PACE IS IT ALSO CCC S BEST PRACTI CES
TO ADVI SE USERS THAT ERESERVES ARE NOT' A SUBSTI TUTE FOR THE
PURCHASE OF TEXTBOOKS OR COURSEPACKS?

A YES.

Q AND DOMN TWD MORE IS I'T ALSO CCC S PCLI CY TO ADVI SE GET
PERM SSI ON BEFCRE POSTI NG?

A YES.

Q UNLI KE | NTERLI BRARY LOANS, YOU NEED TO SECURE COPYRI GHT
PERM SSI ONS PRI OR TO POSTI NG CONTENT?

A YES.

Q AND W TH RESPECT TO PASSWCRDS, IS IT ALSO THE CASE DOM TO
THE LAST PART OF THAT THAT BY | TSELF THE USE OF AUTHENTI CATI ON
MEASURES SUCH AS PASSWORDS | S NOT' ENOUGH TO SATI SFY THE FAIR
USE STANDARD AND PERM SSION IS STILL REQUI RED PRI OR TO USE OF
THE CONTENT?

A YES.

Q NOW FI NAL QUESTI ON, DO YOU KNOW -- YOU GAVE SOVE TESTI MONY
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ABQUT THESE APPLI CATI ONS WHERE THROUGH DOCUTECH AND ERES THERE

WOULD BE AN ABILITY TO ACCESS THE ECCS | F I T WERE ACTI VATED AT

GEORG A STATE, DO YOU RECALL THAT?

A YES, | DO

Q DO YOU KNOW WHETHER THROUGH THOSE TOOLS | F A PROFESSOR

WERE TO SUBM T A REQUEST TO CCC FOR ALLOW NG X NUMBER OF

STUDENTS IN H'S CLASS TO HAVE PERM SSI ON TO USE THE MATERI ALS

AND, I'N FACT, X M NUS SAY 10 STUDENTS ACTUALLY ENROLLED I N THE

COURSE, DO YOU KNOWWHETHER I T IS CCC S PRACTI CE TO BI LL THAT

I NSTI TUTION FOR THE X OR FOR THE X M NUS 10?

A ITIS-- 1 WSHI HAD THE DETAIL OF THE PRODUCTI ON, BUT MY

RECOLLECTI ON, My BEST RECOLLECTION OF THHS IS PRI OR TO BI LLI NG

THEY CAN ADJUST THE NUMBER OF STUDENTS ENRCLLED IN THE CLASS.
SO | F THEY REQUESTED 50 AND 30 ULTI MATELY ENDED UP ON

THE ENRCLLMENT, WHAT WE DO | S WE DELAY THE BI LLI NG CYCLE, AND

TH'S, OF COURSE, IS A FACT. | MEAN WE CAN VERIFY IT, BUT WY

BEST RECOLLECTI ON, AND | WORKED ON DEVELOPI NG THE SERVI CE,

THAT' S HONWWE DO I T, WE DELAYED THE BI LLI NG CYCLE TO ALLOW FOR

THE ADJUSTMENT OF THE NUMBER OF STUDENTS SO THAT WHEN THEY KNEW

WHAT THE NUMBER OF STUDENTS WAS VWE WOULD THEN BI LL ON THAT.

Q AND THAT' S | RRESPECTI VE OF WHETHER | T' S A REQUEST FOR

PHYSI CAL COURSEPACKS UNDER THE APS OR ELECTRONI C COURSEPACKS

UNDER THE ECCS?

A I TS UNDER THE PHYSI CAL ABSOLUTELY, YES, AND THEN ALSO

UNDER THE ECCS, IT IS ABLE TO BE ADJUSTED PRI OR TO THE BI LLI NG
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CYCLE.

MR RICH THANK YOU. | HAVE NO FURTHER QUESTI ONS.

THE COURT: YOU MAY HAVE TESTI FI ED TO TH S BEFORE,
BUT WHO OMNS CCC?

THE WTNESS: I T IS A PRIVATE NONPROFIT. | T DOES
HAVE AN | NDEPENDENT BOARD OF DI RECTORS, BUT IT'S NOTI' OANED.
I TS ORGANI ZED I N THE STATE OF NEW YORK AS A NOT- FOR- PROFI T
ORGANI ZATION. I T'S NOT OMNED BY ANY PARTI CULAR STAKEHOLDERS.
I T DCESN T HAVE SHAREHOLDERS OR ANYTHI NG LI KE THAT. IT' S A
LI TTLE BIT UNI QUE I N THAT WAY.

MR RICH YOUR HONOR, | CAN BE VERY TECHNICAL. IT S
A TYPE B NOT- FOR- PROFI T CORPORATI ON UNDER NEW YORK STATE LAW
VWH CH HAS NEI THER SHAREHOLDERS NOR MEMBERS.

THE COURT: OKAY. AND HERE'S My OTHER QUESTI ON. DO
YOU ALL HAVE ANY COWVPETI TORS?

THE WTNESS: WELL, WE HAVE -- MY CGENERI C ANSVWER FOR
THIS 1S -- 1 DO GET ASKED THHS QU TE A BIT. THERE S NO
ORGANI ZATI ON JUST LI KE CCC DA NG THE COVPREHENS| VE SCRTS OF
LI CENSI NG THAT WE' RE DA NG, BUT THE TYPES OF COVPETI TI ON WOULD
COME IN THE FORM FI RST | NFRI NGEMENT, SECOND PUBLI SHERS
THEMSELVES BUI LDI NG LI CENSES | NTO THEIR OMN -- BU LDl NG RI GHTS
AND LI CENSES | NTO THEI R OAN SUBSCRI PTI ON AND OTHER PRI MARY SALE
PRODUCTS, AND THEN THERE ARE SQOVE VERY PARTI CULAR PRODUCTS AND
SERVI CES THAT ACTUALLY WE HAVEN T DI SCUSSED THAT AREN T

RELEVANT TO TH S CONVERSATI ON TODAY WHERE WE DO HAVE -- WHERE
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THERE ARE ALTERNATI VE VENDORS FOR THE TYPES OF ACTI VI TI ES THAT
WE CONDUCT | N THOSE VERY SPECI FI C AREAS.

THE COURT: BUT ADDRESSI NG THE TYPES OF THI NGS WE
HAVE TALKED ABOUT, My | MPRESSI ON IS THAT YOU ALL DON' T HAVE ANY
REAL COWPETI TORS.

THE WTNESS: ON A GENERAL LEVEL | WOULD AGREE W TH
THAT, YES.

THE COURT: THANK YOU. ANYTHI NG ELSE FOR TH S
W TNESS?

MR RICH NOT FROM HERE.

MR SCHAETZEL: NO, YOUR HONOR

THE COURT: YOU ARE EXCUSED. THANK YQU.

MR SCHAETZEL: WE WOULD MOVE IN VIEWCOF THE | GQUESS
CROSS TO OUR DI RECT, WE WOULD MOVE THE ADM SSI ON OF WHAT HAS
BEEN MARKED AS EXHI BI T 906.

TO BE CLEAR IT IS NOT ON OUR EXH BIT LIST. | BELIEVE
THE RULE |I'S THAT SOVETHI NG THAT I'S USED FOR | MPEACHVENT DCES
NOT NECESSARILY HAVE TO BE ON THE EXH BI T LI ST, AND FOR THCSE
REASONS AND IN VI EW OF THE QUESTI ONS ASKED WE' D ASK THAT I T BE
ADM TTED.

MR RICH I N THE C RCUMSTANCES, YOUR HONOR, ALTHOUGH
W THOUT NECESSARI LY SUBSCRI BI NG TO ANY GENERAL RULE, WE HAVE NO
CBJECTION TO | TS ADM SSI ON.

THE COURT: I TS ADM TTED. WHO S NEXT?

M5. SINGER YOUR HONOR, AT THIS TIME WE' D LI KE TO
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PLAY ABQUT -- |IN THE | NTEREST OF MOVI NG THI NGS ALONG, WE' D LI KE
TO PLAY A SMALL SELECTI ON OF DEPGCSI TI ON DESI GNATI ONS FROM THE
DEPGSI TI ON NANCY SEAMANS WHO | S A PARTY TO THI S LI TI GATI ON.

THE COURT: ALL RI GHT.

M5. SINGER: THESE ARE ALL -- THE EXCERPTS | NVOLVE
THREE EXHI BI TS TO WHI CH THERE 1S NO OBJECTION. SO WE' D LIKE TO
MOVE | NTO EVI DENCE PLAI NTI FFS' EXHI BI T 748, 749 AND 752, AND
THERE WAS NO OBJECTI ON ON THE JO NT PRETRI AL ORDER TO THOSE.

MR SCHAETZEL: SUBJECT TO THE REPRESENTATI ON, WE' LL
CHECK BUT NO OBJECTI ON.

THE COURT: THEY ARE ADM TTED.

M5. SINGER WE HAVE -- WE' RE GO NG TO PLAY ABQUT TEN
M NUTES. THESE ARE ALL FROM OUR DESI GNATI ONS I N THE PRETRI AL
ORDER AND THERE WAS NO OBJECTI ONS OR COUNTERDESI GNATI ONS TO
THESE EXHI BI TS.

WOULD YQU LI KE ME TO READ THE PAGE AND LI NES
NUVBERS?

THE COURT: | DON T HAVE ANY PARTI CULAR PREFERENCE
ABQUT IT. WHAT YOU RE GO NG TO DO IS PUBLI SH UP ON THE SCREEN
EXACTLY WHAT | S COVERED BY THE PRETRI AL CRDER, | S THAT CORRECT?

M5. SINGER IT'S A SMALL SELECTI ON OF WHAT' S COVERED
BY THE PRETRI AL ORDER. WE THOUGHT WE' D SAVE YOU THE FULL
DEPGSI TI ON AND THE FULL FLAVOR OF WHAT'S THERE. THI S I'S JUST
ABQUT 10 M NUTES AND 22 SECONDS OF WHAT' S I N THE PRETRI AL

ORDER.
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THE COURT: | GUESS SOVEHOW | T DOES NEED TO BE MADE
PART OF THE RECORD WHAT YOU ARE PLAYI NG

M5. SINGER  OKAY.

THE COURT: ARE THERE GO NG TO BE ANY OBJECTI ONS FOR
ME TO RULE ON?

M5. SINGER THE ONLY OBJECTI ONS ARE FORM
OBJECTIONS. THERE |'S NO OBJECTI ONS MADE TO ANY OF THESE I N THE
PRETRI AL ORDER, AND YOU MAY SEE A COUPLE OF ROUGH CUTS. THOSE
ARE FORM OBJECTI ONS.

THE COURT: ALL RI GHT.

(VI DECTAPED DEPCSI TI ON WAS PLAYED | N OPEN COURT.)

M5. SINGER: AT THIS TIME WE' D LI KE TO MOVE | NTO
EVI DENCE ALL OF THE DESI GNATI ONS FROM THE DEPGSI TI ON OF NANCY
SEAVANS THAT WERE | N THE PRETRI AL ORDER

THE COURT: AND DI D YOU ACTUALLY PLAY ALL OF THOSE
DESI GNATI ONS?

M5. SINGER: WE DI D NOT' PLAY ALL OF THE DESI GNATI ONS.

THE COURT: | TH NK WHAT VWE NEED TO DO TO TECHNI CALLY
GET THE RECORD RIGHT | S FOR YOU TO ElI THER STATE OR FI LE
SOVETHI NG THAT NARROWS THOSE DESI GNATI ONS.

M5. SINGER: | COULD READ THEM OR I T'S PROBABLY
EASI ER | F WE FI LE SOVETHI NG

THE COURT: | THNK I T WOULD BE, TOO

M5. SINGER JUST TO BE CLEAR, WE' LL FILE SQOVETH NG

THAT TELLS WHAT WE PLAYED, BUT WE' D ALSO LI KE TO MOVE THE
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RENMAI NDER | NTO EVI DENCE, AS WELL.

THE COURT: | DI D NOT UNDERSTAND THAT YOU WANTED TO
DO THAT.

M5. SINGER WE JUST THOUGHT | T WOULD BE BETTER THAN
PLAYI NG A REALLY LONG - -

THE COURT: ACTUALLY MY PREFERENCE -- AND |I'M SURE
THERE W LL BE SOVE EXCEPTION TO THI' S ALONG THE WAY, BUT MY
PREFERENCE | S FOR US TO PLAY OR READ OR, YOU KNOW COVER I N THE
COURTROOM EVERYTHI NG THAT YOU WANT | N EVI DENCE.

NOW OBVI QUSLY |' M NOT' GO NG TO BE ABLE TO LOOK AT
EACH EXH BIT AS VE GO ALONG, BUT IT'S MORE HELPFUL TO ME TO
ACTUALLY FOCUS I N THE COURTROOM WHAT YOU WANT | N EVI DENCE.

M5. SINGER CERTAINLY, YOUR HONOR, |I'D LIKE TO FI LE
TH'S, AND IF | MGHT RESERVE THE RIGHT TO SEE | F THERE' S ANY
OTHER DESI GNATI ONS FROM M. SEANMANS' DEPCSI TI ON THAT WE' D LI KE

TO PLAY | N ADDI TI ON.

THE COURT: OKAY. 1'M NOT SURE WHAT YOU RE SAYI NG
HERE.

M5. SINGER |'M JUST SAYI NG THAT THERE' S OTHER
DESI GNATI ONS - -

THE COURT: RI GHT.

M5. SINGER WE HAD PREPARED SOVE HI GHLI GHTS W TH THE
UNDERSTANDI NG, CLEARLY | NCORRECT, THAT YOU DI DN T WANT TO SEE
ALL OF I T. THERE MAY BE A FEW ADDI TI ONAL ONES | F WE M GHT PLAY

THOSE AT SOVE LATER DATE?
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THE COURT: OKAY. SO WHAT YOU RE SAYING IS I F YQU
WANT I'T I'N EVI DENCE, YOU LL PLAY | T?

M5. SINGER:  UNDERSTANDI NG THAT THAT' S YOUR
PREFERENCE - -

THE COURT: RIGHT. WHY DON' T YQU GO BACK TO THE
DRAW NG BACK ON THAT AND FI LE SOVETHI NG THAT STRAI GHTENS THI S
QUT, AND LET ME KNOWIF THERE IS MORE THAT NEEDS TO BE PLAYED
IN THE COURTROOM

M5. SINGER WLL DO YOUR HONOR

AT TH'S TIME OQUR NEXT WTNESS IS -- WE' RE GO NG TO
DENI SE DI MSDALE. | DON' T KNOW I F YOU PREFER TO HAVE LUNCH OR
PREFER ME TO CALL THE W TNESS.

THE COURT: I T DOESN T MATTER TOO MJCH. HOWLONG IS
SHE GO NG TO BE?

MR LARSON: YOUR HONOR, | WLL BE CONDUCTI NG THE
EXAM NATION. | WOULD | MAG NE 30 TO 45 M NUTES.

THE COURT: WELL LET'S GO AHEAD AND DO SOMVE OF IT.
WE' LL PROBABLY BREAK I N JUST A FEW M NUTES.

M5. SINGER YOUR HONOR, MY COLLEAGUE TODD LARSON.

THE COURT: THANK YQU.

MR SCHAETZEL: BEFORE WE LEAVE THAT, | WANT TO BE
CERTAIN |'M CLEAR. | WANT TO BE CERTAIN THAT I GET A RECORD OF
WHAT' S ALREADY IN THE RECORD. | DON T KNOW I F A TRANSCRI PTI ON
WAS MADE OF THAT OR --

THE COURT: WE NORVALLY DON' T MAKE A TRANSCRI PTI ON.
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MR SCHAETZEL: | WOULD SAY NOT. SO, IN OTHER WORDS,
| F YOQU COULD FILE KIND OF LI NE AND PAGE OF WHAT WE' VE ALREADY
DONE THAT WOULD BE VERY HELPFUL.

M5. SINGER WE WLL DO LINE AND PAGE OF WHAT WE' VE
ALREADY DONE, AND I F THERE IS ANYTHI NG ADDI TI ONAL WE' LL DO THAT
AS WELL.

THE COURT: ALL RIGHT. THANK YQU.

MR SCHAETZEL: YOUR HONCOR, AS EVI DENCED BY THE
NUVMBER OF PECPLE IN THE COURTROOM THI S HAS BEEN A SUBSTANTI AL
PROQIECT BY BOTH FI RM5.  WE HAVE TAKEN THI S OPPORTUNI TY TO
I NCLUDE SOMVE YOUNGER, NEWER AND DI FFERENT LAWYERS I N OQUR GROUP,
SO | WOULD LI KE TO | NTRODUCE THEM BUT THEY HAVE BOTH GONE TO GO
GET THE W TNESS.

THE COURT: MAYBE LATER THEN.

M5. SINGER TH S IS ONE THAT WE AGREE TO THE EXTENT
THEY DON T WANT TO HAVE HER CALLED TW CE AND THEY WANT TO HAVE
THE CROSS EXCEED THE SCOPE OF DI RECT.

THE COURT: THANK YQU.

THE CLERK: PLEASE RAI SE YOUR Rl GHT HAND TO TAKE THE
QATH.

MARJORI E DENI SE DI MSDALE,
HAVI NG BEEN DULY SWORN, WAS EXAM NED AND TESTI FI ED AS FOLLOWS:

THE CLERK: | F YOU WLL HAVE A SEAT, PLEASE, AND
STATE YOUR FULL NAME FOR THE RECORD AND SPELL YOUR LAST NAME

ALSO
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THE WTNESS: MARICRI E DENI SE DI MSDALE.
DI RECT EXAM NATI ON

BY MR LARSON
Q GOOD AFTERNOON.
A GOOD AFTERNOON.
Q MY NAME |'S TODD LARSON. | DON T BELI EVE WE' VE MET
BEFORE.

TO START COULD YQU TELL US YOUR Tl TLE PLEASE?
A "M THE LI BRARY MEDI A AND RESERVES UNI T COORDI NATOR,
LI BRARY ASSI| STANT 1.
Q AND YQU VE BEEN WORKI NG AT GSU SI NCE AROUND 1999; 1S THAT
Rl GHT?
A AS A STAFF MEMBER, YES.
Q AND YOUR WORK AT THE LI BRARY | NVOLVES THE LI BRARY RESERVES
UNI T?
A CORRECT.
Q AND | N THAT CAPACI TY YOU HAVE MANAGED THE SO CALLED ERES
SYSTEM AT GSU; 1S THAT RI GHT?
A YES.
Q AND THAT' S BEEN SI NCE ARCUND 20047
A YES.
Q AND YQU VE DEALT W TH THOUSANDS OF ERESERVES | TEMS | N THAT
TI ME, CORRECT?
A CORRECT.

Q "D LIKE TO ASK A FEW QUESTI ONS ABOQUT THE ERES SYSTEM THAT
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WE HAVE HEARD SO MJCH ABOQUT I N THE FI RST FOUR DAYS OF TRI AL.
WHEN WE TALK ABOUT ERESERVES, WHAT WE' RE TALKI NG ABOUT

ESSENTI ALLY I'S DI A TAL FI LES OF COURSE READI NG MATERI AL THAT
ARE STORED ON A COWPUTER SERVER; | S THAT RI GHT?

A YES.

Q AND PROFESSORS W TH THE HELP OF LI BRARY STAFF PLACE COPI ES
OF THE READI NGS ON THE SERVER AND THEN STUDENTS IN THEI R
COURSES RETRI EVE THOSE READI NGS; |'S THAT RI GHT?

A YES.

Q AND STUDENTS OBTAI N COPI ES OF THOSE DI G TAL COURSE

READI NGS THROUGH A SOFTWARE PROGRAM CALLED ERES; IS THAT RI GHT?
A YES, WE CALL | T ERES.

Q AND THAT' S ACTUALLY SOFTWARE THAT' S CREATED BY A THI RD-
PARTY VENDOR KNOWN AS DOCUTECH, 1S THAT RI GAT?

A YES.

Q AND DOCUTECH ACTUALLY OFFERS THAT SOFTWARE TO UNI VERSI Tl ES
AROUND THE CQOUNTRY; |S THAT RI GHT?

A YES.

Q AND AT GSU YOU AND SOVE OF YOUR COLLEAGUES | N THE LI BRARY
HELP ADM NI STER THE ERES SYSTEM |S THAT RI GHT?

A YES.

Q SO LET' S START BY DI SCUSSI NG, | F WE CAN, HOWA GSU
PROFESSOR SUBM TS READI NG MATERI ALS TO BE USED ON ERES.

A OKAY.

Q AND JUST TO BE CLEAR FOR THE PURPOSES OF MY QUESTI ONS
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TODAY, |'M I NTERESTED I N HONV THE SYSTEM WORKED IN 2009 WHICH | S
THE PERI OD AT I SSUE I N THE CASE HERE, AND SO | F THE PROCESS HAS
CHANGED SI NCE THAT TIME WHEN | ASK YOU THE QUESTIONS | F YOU CAN
FOCUS ON 2009 FOR ME, OKAY?
A OKAY.
Q SO TO START, A PROFESSOR SUBM TS A REQUEST ONLI NE OVER THE
I NTERNET; |S THAT RI GHT?
A YES.
Q AND MORE SPECI FI CALLY THAT' S DONE THROUGH THE LI BRARY
VEBSI TE, CORRECT?
A YES.
Q "D LIKE TO SHOW YOU WHAT' S BEEN MARKED AS DEFENDANTS'
EXH BI' T 1607?

MR LARSON: MNAY | APPROACH, YOUR HONOR?

THE COURT: YES.
BY MR LARSON
Q M5. DI MSDALE, DO YOU RECOGNI ZE DX- 160 AS THE RESERVE
REQUEST FORM THAT WAS DEVELOPED AROUND THE TI ME THAT THE NEW
GSU COPYRI GHT POLI CY WAS PUT | N PLACE?
A YES.
Q AND THI S | S ACCESSED THROUGH THE LI BRARY WEBSI TE;, | S THAT
CORRECT?
A YES.
Q AND THIS | S THE SCREEN OR THE FORM THAT PROFESSORS

ENCOUNTER WHEN THEY SUBM T AN ERES REQUEST; IS THAT RI GHT?
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A YES, IT"S NOT THE FI RST TH NG THEY SEE BUT YES.

Q THEY NAVI GATE THROUGH A SERI ES OF PAGES AND END UP AT THI S
PAGE?

A YES.

Q AND THI S | NDI CATES THAT ONE OF FOUR CONDI TI ONS MUST APPLY
IN ORDER FOR THE PROFESSOR TO MAKE AN ELECTRONI C RESERVES
POSTING |S THAT RI GHT?

A YES.

Q AND JUST SO WE' RE CLEAR, THOSE FOUR CONDI TI ONS ARE ElI THER
THAT MATERIAL 1S FROM A JOURNAL TO WHI CH THE UNI VERSI TY HAS A
LICENSE, OR IT'S IN THE PUBLI C DOVAI N UNDER NUMBER 2, OR THE
PROFESSOR HAS USED THE FAI R USE CHECKLI ST TO DETERM NE | F USE
OF THE I TEM I S CONSI DERED FAI R USE, OR UNDER NUMBER 4 THAT THE
PROFESSOR HAS COBTAI NED PERM SSI ON TO USE THE I TEM | S THAT

Rl GHT?

A YES.

Q AND THE | NSTRUCTOR MJST AGREE BY CLI CKI NG | AGREE THAT ONE
OF THOSE FOUR APPLI ES?

A YES.

Q IN THE CASE OF NUMBER 3, THE CHECKLI ST, THE FORM THAT WE
SEE HERE THAT EXPLI CI TLY I NSTRUCTS THAT THE PROFESSOR PRI NT AND
SAVE A COPY OF THE COWPLETED CHECKLI ST FOR THE THEI R RECORDS,
CORRECT?

A YES.

Q AND | F THE PROFESSOR UNDER NUMBER 4 HAS OBTAI NED
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PERM SSI ON TO USE THE MATERI AL, THE PROFESSOR MUST ACTUALLY
SUBM T EVI DENCE OF THAT PERM SSI ON W TH THE REQUEST; IS THAT
Rl GHT?

A YES.

Q BUT WTH THE FAI R USE CHECKLI ST THERE' S NO SUCH

REQUI REMENT, RI GHT?

A CORRECT.

Q YOU DON' T COLLECT THE CHECKLI STS OR CHECK THAT THE
PROFESSOR HAS ACTUALLY DONE THEM | S THAT RI GAT?

A CORRECT, WE DO NOT.

Q SO A PROFESSOR COULD JUST SAY THEY' VE DONE | T WHETHER THEY

HAVE OR NOT; |ISN T THAT RI GAT?

A YOU COULD SAY ANYTHI NG YES.

Q AND THE WAY THE FORM WORKS, | T DOESN T ACTUALLY REQUI RE
THE PROFESSOR TO CLI CK ON THE CHECKLI ST AND FILL I T QUT IN
ORDER TO PROCEED, CORRECT?

A I TH NK THAT' S CORRECT.

Q IN OTHER WORDS, THERE' S A LI NK WHERE THEY COULD GO TO I T
AND LOOK AT I T I F THEY WANTED TO BUT THEY DON' T NEED TO DO
THAT, CORRECT?

A | DON' T KNOW ACTUALLY | DON T KNOW

Q NOW THI S ALSO NOTES THAT THE PROFESSOR MUST SUBM T

COVPLETE BI BLI OGRAPHI C | NFORMATI ON;, 1S THAT CORRECT?

A YES, THE BCLD FI ELDS ARE WHAT ON THE FORM ARE THE REQUI RED

FI ELDS THAT ARE CONSI DERED COVPLETE BI BLI OGRAPHI C | NFORMATI ON.
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Q AND, FI NALLY, JUST BEFORE MOVI NG PAST THI S SCREEN AND

CLI CKI NG AGREE, THE PROFESSOR ESSENTI ALLY MJUST AGREE TO FOLLOW
THE COPYRI GHT GUI DELI NES ESTABLI SHED BY THE BOARD OF RECENTS;

I S THAT CORRECT?

A YES.

Q LET"S TURN TO PAGE 4 OF THI S DOCUMENT, |F WE COULD? NOW
THIS IS THE SCREEN, TELL ME IF |' M WRONG, WHERE THE PROFESSOR
ACTUALLY | NDI CATES THE TYPE OF RESERVED MATERI AL THAT THEY ARE
ASKI NG THE LI BRARY TO POST; |S THAT RI GHT?

A YES.

Q AND ONE CHO CE THERE WE SEE | S PRI NT RESERVES; |S THAT

Rl GHT?

A YES.

Q AND THAT' S WHERE A COPY OF THE BOOK IS PLACED ON A SHELF
I N THE LI BRARY?

A YES.

Q AND ON THI' S FORM THE | NSTRUCTOR CAN | NDI CATE WHETHER
STUDENTS ARE ALLOAED TO CHECK THAT COPY QUT FOR TWO HOURS,
THREE DAYS OR SEVEN DAYS; | S THAT RI GHT?

A YES.

Q SO A STUDENT I N THE CLASS NEEDS TO COVE TO THE LI BRARY | N
PERSON AND WHEN THE RESERVE DESK IS OPEN TO READ A COPY OF THE
BOOK THAT' S PLACED ON PRI NT RESERVES; |S THAT RI GHT?

A YES.

Q WHAT ARE THE HOURS OF THE RESERVE DESK?
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A.  IT'S THE SAVE AS THE LI BRARY.
Q  AND ROUGHLY WHAT ARE THOSE HOURS?

A MONDAY THROUGH THURSDAY LIKE 7:30 A'M TO M DN GHT.
Q  NOT 24-7?

A NO

Q

AND VWHEN ONE STUDENT HAS A BOOK CHECKED OQUT FROM PRI NT
RESERVES, THE OTHER STUDENTS ARE UNABLE TO READ THAT BOOK,
CORRECT?

A CORRECT.

Q THEY CAN ONLY ACCESS THE PRI NT RESERVE COPY ONE AT A TI Mg
'S THAT RI GHT?

A YES. WELL, | GUESS THEY COULD SHARE.

Q AND | F A STUDENT GOES TO THE LI BRARY TO GET THE BOOK FROM
HARDCOPY RESERVES AND SOMEONE ELSE | N THE CLASS ALREADY HAD THE
BOOK CHECKED QUT THEN THAT PERSON HAS TO WAI' T UNTI L THAT PERSON
IS DONE WTH IT TO READ I T, CORRECT?

A YES.

Q LET" S GO BACK TO THE FORM HERE. ANOTHER CHO CE THAT WE
SEE HERE ON THE FORM | S TO SUBM T A REQUEST FOR ELECTRONI C
RESERVES; |S THAT RIGHT? YQU SEE I T SAYS PARTS OF BOCKS?

A YES.

Q AND THAT CORRESPONDS TO SOVEONE REQUESTI NG AN ELECTRONI C
VERS|I ON -- TO PROVI DE THEI R CLASS W TH AN ELECTRONI C EXCERPT OF
A BOCK; IS THAT RI GHT?

A YES.
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Q LET" S MOVE AHEAD TO PACGE 8 -- ACTUALLY, |I'M SCRRY, IT S
PAGE 9. YES. IS TH S THE PAGE THAT THE PROFESSCOR OR

I NSTRUCTOR WOULD COME TO | F HE OR SHE WERE TO CLI CK PARTS OF
BOOKS ON THAT PREVI QUS PAGE WE WERE LOOKI NG AT?

A YES.

Q OKAY. AND THIS | S THE PAGE FOR SUBM TTI NG | NFORVATI ON
ABQUT AN ELECTRONI C EXCERPT OF A BOOK THAT ONE WANTS TO PUT ON
RESERVES?

A YES.

Q AND | T HAS A SERIES OF FI ELDS THAT THE | NSTRUCTOR CAN
ENTER TO PROVI DE | NFORVATI ON ABOUT WHAT THE EXCERPT I'S; | S THAT
Rl GHT?

A YES.

Q OKAY. AND AGAINIT'S SIMLAR TO A PAGE WE LOCKED AT

EARLI ER, THERE ARE FOUR CHO CES COR BUTTONS IN THE M DDLE THERE
THAT WE SEE, AND THAT' S WHERE THE PROFESSOR | NDI CATES WHY HE OR
SHE BELI EVES THAT THEY HAVE THE RI GHT TO PCST THE EXCERPT; IS
THAT CORRECT?

A YES.

Q AND THOSE ARE BASI CALLY THE SAME FOUR CHO CES THAT WE SAW
EARLI ER, CORRECT?

A YES. | TH NK

Q AND THEY MJST CHECK ONE OF THOSE TO BE ABLE TO PROCEED
THROUGH THE FORM | S THAT RI GHT?

A THAT' S CORRECT.
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Q AND THEN BELOW THAT | N THOCSE EMPTY FI ELDS, WE SEE THAT' S
WHERE THE | NSTRUCTOR | NSERTS BI BLI OGRAPHI C | NFORVATI ON ABOUT
THE READING |S THAT RI GHT?

A YES.

Q AND ONE THI NG THEY | NCLUDE THERE | S THE CHAPTER NUMBER AND
THE PAGE RANGE OF THE EXCERPT THAT THEY WANT TO PUT ON ERES; 1S
THAT CORRECT?

A YES.

Q | DON' T SEE ANY ENTRY HERE. |S THERE A PLACE WHERE THEY
CAN | NDI CATE THE TOTAL NUMBER OF PAGES FOR THE BOOK?

A THEY COULD DO I'T I F THEY WANTED TO, BUT THERE IS NOT A
SPECI FI C FI ELD FOR THAT.

Q GENERALLY PROFESSORS DO THAT?

A NO.

Q SO WHEN YOU RE PROCESSI NG THESE LATER, YOU DON' T KNOW
NECESSARI LY THE TOTAL NUMBER OF PAGES |IN THE BOOK FROM WHAT THE
PROFESSOR SUBM TTED; 1S THAT RI GAT?

A THAT'S RIGHAT. | COULD BUT NOT NECESSARI LY.

Q AND THE PROFESSCOR HAS TO FILL QUT ALL OF THESE FI ELDS I N
ORDER TO CONTI NUE THROUGH THE FORM?

A THE ONES THAT ARE BOLDED.

Q OKAY. AND WHEN THEY' RE DONE, THEY CLICK TO SUBM T

THE REQUEST DOWN AT THE BOTTOM THAT SAYS ADD TO RESERVE

CART?

A YES, THEY CLI CK THAT TO MOVE ON.
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Q AND THEN YOU SUBSEQUENTLY RECEI VE THAT REQUEST I N THE

LI BRARY; |S THAT RI GHT?

A | RECEIVE IT VIA E-NAI L.

Q TH S FORM SORT OF TRANSFERS THE | NFORVATI ON ENTERED BY THE
PROFESSOR | NTO AN E-MAI L THAT IS SENT TO YOQU?

A I TS SENT TO THE ERESERVES E- MAI L ACCOUNT.

Q AND THAT' S SOVETHI NG THAT YOU HAVE ACCESS TO ALONG W TH
CERTAIN OF YOUR COLLEAGUES?

A YES.

Q I THI NK YOU SAI D BEFORE YOU DON T COLLECT CHECKLI STS FROM
THE PROFESSORS; |'S THAT RI GHT?

A THAT' S RI GHT.

Q AND VWHEN YQU RECEI VE THESE REQUESTS IN FROM A COVPLETED
FORM AGAI N FOCUSI NG ON 2009, YOU DON T CONDUCT A FAI R USE
ANALYSI S YOURSELF OF THE SUBM TTED EXCERPTS; 1S THAT RI GAT?

A NO, | DO NOT.

Q AND, I'N FACT, AS YQU | NDI CATED WHEN YOQU WERE DEPCSED I N
THE CASE, YOU DON T DETERM NE COPYRI GHT COWVPLI ANCE AT ALL; IS
THAT RI GHT?

A | DON T DETERM NE COPYRI GHT COMPLI ANCE. | F SOVEONE NEEDS
COPYRI GHT HELP, | SEND THEM TO LEGAL.

Q BUT AS TO A PARTI CULAR EXCERPT, YOU DON T ATTEMPT TO
DETERM NE WHETHER OR NOT' THE USE IS A FAIR USE, RI GHT?

A RIGHT, | DON T DETERM NE FAlI R USE.

Q AND YOU RE NOT A LAWYER, CORRECT?
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A CORRECT.

Q AND APART FROM A TRAI NI NG SESSI ON THAT LASTED A COUPLE OF
HOURS REGARDI NG THE NEW GSU COPYRI GHT POLI CY, YOU DON T HAVE
ANY PARTI CULAR TRAI NI NG I N COPYRI GHT LAW CORRECT?

A I HAVEN T TAKEN A CLASS I N COPYRI GHT. YEAH, JUST A COUPLE
OF TRAINING WTH GAEN AND CYNTHI A.

Q AND THOSE ARE FROM PEOPLE I N THE LEGAL AFFAI RS DEPARTMENT

AT GSU?
A YES.
Q I TAKE | T NONE OF YOUR RESERVE DESK COLLEAGUES ARE

LAWYERS, CORRECT?

A CORRECT.

Q AND THAT WOULD | NCLUDE Ms. CARG LE WHO YOU WORK W TH?
A YES.

Q NOW WHEN YOU RECEI VE THE REQUEST FORM IN THE E-MAIL W TH
THE REQUEST FOR A BOOK EXCERPT, THE NEXT STEP YOU TAKE IS TO
ATTEMPT TO FIND THE BOOK | N THE LI BRARY COLLECTION;, IS THAT
Rl GHT?

A YES, |F VE OMN THE BOOK, THEN WE CAN PULL IT FROM THE
SHELVES FOR THEM | F THEY LI KE.

Q AND THE PURPCSE OF THAT |1 S BECAUSE YOU NEED TO SCAN THE
PAGES THAT HAVE BEEN REQUESTED, RI GHT?

A YES.

Q AND VWHEN YOU DO THAT SCANNI NG BASI CALLY WHAT YOU DO I 'S

CREATE A DIGA TAL PDF FILE;, IS THAT RI GHT?
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A YES, WE USE PDF FI LES.

Q AND JUST SO IT'S CLEAR FOR THE RECORD, A PDF FILE IS A
FORVAT OF A DIA TAL FILE THAT ALLOAS USERS TO VI EW THE COPI ED
PAGES ON THEIR COWUTER; |S THAT RI GHT?

A YES.

Q AND VWHEN YOU DO THE SCANNI NG THAT'S DONE BY YOU OR ONE OF
YOUR STAFF MEMBERS?

A YES, IT'S EI THER ME OR MELI A TYPI CALLY.

Q AND MELIA IS M5. CARG LE?

A YES.

Q AND THAT SCAN WHEN YOU FIRST DO IT IS SAVED TO THE HARD
DRI VE OF A LOCAL COWUTER THERE | N THE LI BRARY; |S THAT RI GHT?
A YES.

Q AND THEN YOU TAKE THAT SCAN ON THAT LOCAL COVPUTER AND YQU
SAVE | T TO THE ERES COVWPUTER SERVER; | S THAT RI GHT?

A VE PUT IT ONTHE J-DRIVE VHICH I THINK IS THE SERVER FOR
ERES. THE SERVER KIND OF CONFUSES ME, BUT, YES, WE TRANSFER
THE FI LE TO THE J- DRI VE.

Q AND ESSENTI ALLY THE WAY I T WORKS | S THERE IS SORT OF A
DEDI CATED SERVER OR STORAGE AREA FOR THE ERES READI NG

MATERI ALS, CORRECT?

A YES.

Q AND | N THAT PROCESS YOU ALSO TAKE THE BI BLI OGRAPHI C

I NFORVATI ON FROM THE FORM THAT THE | NSTRUCTOR FI LLED OQUT AND

YOU ENTER THAT | NTO THE ERES SYSTEM IS THAT RI GHT?
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A VWE DO LOOK AT THE BI BLI OGRAPHI C | NFORVATI ON AND MAKE SURE
THAT WHAT WE POST MATCHES I T.
Q SO, I N OTHER WORDS, WHAT THE PROFESSOR PUTS I N TERMS OF
THE PAGE RANGE AND NAME OF THE BOOK AND THE PUBLI SHER, YOU MAKE
SURE THAT MATCHES THE EXCERPTS THAT YOU SCAN?
A CORRECT.
Q AND THAT ALL GETS PUT I NTO THE TI TLE | NFORVATION FI ELD I'N
ERES?
A YES.
Q NOW ONCE THE FI LES ARE ON SI TTI NG ON THE SERVER, THE
Dl G TAL FI LES OF THE READI NG MATERI AL, I N ORDER TO MAKE THCSE
EXCERPTS AVAI LABLE TO STUDENTS I N THE CLASS, YOU CREATE
SOVETHI NG CALLED A COURSE RESERVES PAGE; |I'S THAT RI GHT?
A YES.
Q OKAY. AND A COURSE RESERVES PAGE | S A WEBPAGE THAT' S
SPECI FI CALLY DEVOTED TO A PARTI CULAR CLASS; |S THAT RI GAT?
A YES.
Q "D LIKE TO SHOW YOU ACTUALLY THE COVPLAI NT | N THE CASE.
MR LARSON: MAY | APPROACH, YOUR HONOR?
THE COURT: YES.
BY MR LARSON
Q AND |'LL DI RECT YOUR ATTENTION TO EXH BIT 3 IN THE
COVPLAI NT WHICH | S NEAR THE BACK ON PAGE 3 OF THAT EXHIBIT --
OR THE FI RST PAGE ACTUALLY.

M5, QUICKER  OBJECTION, YOUR HONOR, THIS IS THE OLD
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PCLI CY, AND THE | NFORMATI ON ON EXHI BI' T 3 DEALS WTH THE QLD
ERES REPORTS THAT ARE NO LONGER AT | SSUE IN THI S CASE.

MR LARSON: YOUR HONOR, |'M SHOW NG THE COVPLAI NT
NOT' FOR THE CONTENT OF ANY OF THE PARTI CULAR FI LES THAT ARE
LI STED HERE BUT JUST TO ESTABLI SH FUNCTI ONALI TY OF THE SYSTEM
VWH CH | BELIEVE IS SI M LAR TODAY TO WHEN | T WAS WHEN WE FI LED
THE COVPLAINT. SO THAT'S THE ONLY PURPCSE OF THHS IS TO
ESTABLI SH THE FUNCTI ONALI TY I N THE 2009 SEMESTERS THAT WE' RE
DEALI NG W TH.

M5. QUICKER  YOUR HONOR, IF I MAY, THERE | S THREE
OTHER ERES REPORTS THAT ARE ON THE JO NT EXHI BI T LI ST THAT CAN
DO THE SAME FUNCTI ON.

MR LARSON: THI S IS NOT AN ERES REPORT. THIS IS A
SCREENSHOT TAKEN FROM THE ERES SYSTEM I N THE COVPLAI NT TO
DEMONSTRATE THE FUNCTI ONALI TY OF THE SYSTEM

THE COURT: | CAN T QU TE FRANKLY SEE WHAT'S ON THE
SCREEN FROM THI'S DI STANCE. |' M JUST NOT EXACTLY SURE WHAT YQU
MEAN WHEN YQU SAY ESTABLI SH THE FUNCTI ONALI TY.

MR LARSON:  WHAT 1' M ASKING THE WTNESS TO DO | S
EXPLAI N HOW THE SYSTEM WORKS. WHAT WE SEE HERE | S A SCREENSHOT
THAT WAS TAKEN FROM THE COVPUTER SCREEN FROM THE SYSTEM THAT |
WANT TO USE JUST TO HAVE HER EXPLAIN TO US HOW I T WORKS AND HOW
STUDENTS ACCESS THE FI LES.

THE COURT: WHY WOULD SHE NEED THE DOCUMENT TO DO

THAT?
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MR LARSON: TH'S WAS ONLY SO THAT WE WOULD HAVE A
PLACE HOLDER OR A REFERENCE TO SEE HONIT WORKS. | WASN T
PLANNI NG TO OFFER | T | NTO EVI DENCE, BUT ONLY THAT THE COURT
COULD ACTUALLY SEE WHAT ONE OF THESE PAGES ACTUALLY LOOKS
LIKE. AGAIN IT'S | NDEPENDENT OF THE PARTI CULAR EXCERPTS - -

THE COURT: | F YOU THINK THAT WLL WORK, |'LL GVE IT
A TRY. SO I'LL OVERRULE THE OBJECTI ON.

WHY DON' T WE STOP FOR LUNCH AT THIS POINT. WE LL
TAKE A LUNCH BREAK UNTIL 1:30.

MR RICH YOUR HONOR, JUST A CLARI FI CATI ON WHEN OUR
W TNESSES WERE ON CROSS, \WE OBSERVED THE NORMVAL FORMALI TY OF
NOT COVMUNI CATING WTH THEM  CAN WE HAVE A SI M LAR
UNDERSTANDI NG FROM THE OTHER S| DE?

MR HARBIN: ABSOLUTELY, YOUR HONOR

THE COURT: ALL RIGHT. SO STI PULATED.

( NOON RECESS)

THE COURT: YOU MAY PROCEED.
BY MR LARSON
Q  MB. DIMBDALE, WHEN VE LEFT OFF WE WERE LOOKI NG AT AN
EXAVPLE OF A COURSE RESERVE PAGE; DO YOU RECALL THAT?
A YES.
Q  AND AGAI N JUST TO RECAP - -

THE COURT: WHAT' S THE EXHI BI T NUVMBER AGAI N?

MR LARSON: TH'S I'S FROM THE COVPLAI NT.

THE COURT:  OKAY.
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MR LARSON: EXH BIT 3 TO THE COVPLAI NT.
BY MR LARSON
Q TO RECAP HERE, A COURSE RESERVES PAGE |'S AN | NTERNET
VEBPAGE, | S THAT RI GAT?
A YES.
Q THIS IS THE PAGE WHERE | T SORT OF ORGANI ZES THE ERES
POSTI NGS FOR A G VEN CLASS; IS THAT RI GHT?

THE COURT: YOU KNOW THI NKI NG ABOQUT THI S MATTER
FURTHER, | THI NK | AGREE W TH THE DEFENDANTS OBJECTI ON AFTER
ALL. LET'S USE SOVETHI NG THAT' S MORE CURRENT.

MR LARSON: UNFORTUNATELY, YOUR HONOR, WE WERE ONLY
PROVI DED DI SCOVERY ON THI' S AND WERE ABLE TO ACCESS TH S PRI OR
TO THE 2009 SEMESTER SO FOR THE SEMESTERS AT | SSUE, WE DON T
HAVE A SCREENSHOT COVPARABLE TO THI S THAT WE WERE PROVI DED.

M5. QUI CKER  YOUR HONOR, THEY WERE PROVI DED ACCESS
TO THE ERES SYSTEM THROUGHOUT THE LI TI GATI ON. THAT' S HOW THEY
WERE G VEN ACCESS TO THE 2009 | NFORMATI ON.

THE COURT: THE MORE | THINK ABOQUT TH'S, |I'M GO NG TO
SUSTAIN THE OBJECTI ON. YOU CAN ASK QUESTI ONS ABOUT THE
FUNCTI ONALI TY THOUGH.

MR LARSON. YES.
BY MR LARSON
Q M5. DI MSDALE, THE COURSE RESERVE PACGES THOSE | DENTI FY THE
COURSE Tl TLE, CORRECT?

A YES.
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AND THE SEMESTER OF THE COURSE?
YES.
AND THE PROFESSOR S NAME?

YES.

o >» O >» O

AND AT THE END OF THE SEMESTER, THE COURSE RESERVE PAGES
ARE ARCHI VED;, 1S THAT RI GHT?

A I'T HAS AN END VI SI BI LITY DATE. | TH NK THAT COULD BE
DESCRI BED AS ARCHI VED.

Q AND VWHAT THAT MEAN IS THAT IT'S SET SO THAT STUDENTS CAN
ACCESS | T UP UNTIL THE END OF THE SEMESTER BASI CALLY?

A YES.

Q AND THEN WHEN THE END OF THE SEMESTER COMES THEY CAN NO
LONGER ACCESS | T?

A YES.

Q BUT THE PAGE | TSELF IS SAVED OR STORED ON A SERVER?

A ITIS RGHT NON YES.

Q AND THEN ACTUALLY I F THE | NSTRUCTOR SAY A YEAR LATER

TEACHES THE SAME COURSE AGAIN, YOU RE ABLE TO REACTI VATE THAT

COURSE RESERVE PAGE FOR THE NEXT I NSTANCE OF THE CLASS; IS THAT

Rl GHT?

A WE CAN DO THAT.

Q AND | N THAT SI TUATI QN, YOQU JUST UPDATE THE SEMESTER AND
THE YEAR ON THE COURSE RESERVE PAGE TO REFLECT THE NEW
SEMESTER?

A | T DEPENDS ON THE REQUEST.
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Q OKAY. BUT IF IT'S THE EXACT SAME COURSE THAT THE
PROFESSOR |'S TEACHI NG JUST A YEAR LATER, YOU COULD USE THE SAME
COURSE RESERVE PAGE BUT JUST CHANGE THE DATE FROM 2009 TO 2010

OR WHATEVER I T M GHT BE?

A | T DEPENDS ON THE REQUEST.

Q AND THAT REQUEST WOULD COVE FROM THE PROFESSOR?

A YES.

Q AND GENERALLY THOSE REQUESTS | NCLUDE | DENTI FYI NG THE

COURSE NUMBER AND SEMESTER FOR THE COURSE; IS THAT RI GHT?

A YES.

Q NOW I N THE PROCESS WE' VE BEEN DI SCUSSI NG WHEREBY A
PROFESSOR SUBM TS A REQUEST AND YOU SCAN I T, CREATE THE COURSE
RESERVE PAGE, AT NO TIME DURI NG THI S PROCESS DO YOU OR ANYONE
ELSE I N THE LI BRARY SEEK PERM SSI ON FROM THE PUBLI SHER OR CCC
TO ADD THESE DI G TAL EXCERPTS TO THE ERES SYSTEM CORRECT?

A I F WE' RE SCANNI NG THE MATERI AL | F PERM SSI ON NEEDS TO BE
REQUESTED, TYPI CALLY THAT WOULD BE THE RESPONSI BI LI TY OF THE
FACULTY MEMBER  THERE MAY BE OTHER OPTIONS. | DON T KNOW WHAT
THEY ARE THOUGH.

Q BUT THE LI BRARY DOESN' T GO TO CCC AND SAY CAN WE HAVE
PERM SSI ON TO POST THI S EXCERPT, RI GHT?

A I T"S NOTI' PART OF ANYTHING I DO

Q OKAY. AND AS FAR AS YOU RE AWARE NO PAYMENT | S MADE TO
CCC OR THE PUBLI SHER FOR THESE BOOK EXCERPTS THAT ARE SCANNED

AND POSTED?
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A | DON' T KNOW OF ANY PAYMENTS.

Q LET" S DI SCUSS HOW STUDENTS ACCESS THESE DI G TAL COURSE
READI NG MATERI ALS. THE STUDENTS ALSO ACCESS THESE MATERI ALS
THROUGH THE | NTERNET, CORRECT?

A ITS THROUGH THE -- | T'S I NTERNET ACCESS, YES, IT'S A
SPECI FI C COURSE PAGE.

Q SO THE STUDENT WLL FIRST GO TO THE LI BRARY WEBSI TE; IS
THAT RI GHT?

A THEY CAN GO TO THE ERESERVES OR THE LI BRARY WEBSI TE.

Q AND VWHEN YOU SAY GO TO THE ERESERVES, YOU MEAN A WEBPACGE
THAT' S WTHI N THE SU TE OF LI BRARY WEBPAGES?

A I T"S RESERVE@5SU. EDU.

Q I T"S AN | NTERNET WEBPAGE THAT' S MAI NTAI NED AND PROVI DED BY
THE LI BRARY?

A YES.

Q AND STUDENTS CAN GET TO THAT PAGE FROM ANY PLACE W TH

| NTERNET ACCESS, CORRECT?

A YES.

Q ANY TI ME OF DAY OR NI GHT?

A YES.

Q AND AS YOU ACKNOWLEDGED I N YOUR DEPGSI TI OQN, SUCH ONLI NE
ACCESS ALLOAS AN UNLI M TED NUMBER OF STUDENTS TO ACCESS THE
STUDENTS 24-7 FROM ANYWHERE | N THE WORLD; | S THAT RI GHT?

A ITS LIMTED TO THOSE THAT HAVE THE PASSWORD, BUT | F YOUR

IN THE CLASS, YOU HAVE THE PASSWORD AND ALL THE CRI TERI A ARE
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MET THEN, YES.

Q NOW THE COURSE RESERVE PAGE THAT THE STUDENT ACCESSES FOR
THEI R PARTI CULAR COURSE, THAT ESSENTI ALLY PROVI DES A LI ST OF
THE READI NG EXCERPTS ON THE WEBPAGE; IS THAT RI GHT?

A WHAT' S YOUR QUESTI ON?

Q WHEN THE STUDENT VI EW6 THE COURSE RESERVES PAGE FOR THEI R
PARTI CULAR CLASS ON THE WEBSI TE, THEY CAN SEE A LI ST OF THE

DI FFERENT ERESERVES POSTI NGS; |S THAT RI GHT?

A YES.

Q AND EACH ONE OF THOSE CORRESPONDS TO A DI G TAL READI NG
EXCERPT, RI GHT?

A VELL, WE HAVE A LOT OF THI NGS LI STED I N ERES AND NOT ALL
OF THEM ARE DI G TAL READI NG EXCERPTS.

Q SOME M GHT BE A LINK FOR EXAMPLE TO A JOURNAL?

A YES.

Q BUT | NCLUDED W THI N THAT LI ST | F THE PROFESSOR HAS PUT
EXCERPTS OF BOOKS ON ERESERVES, THERE WLL BE A LI ST OF THOSE
EXCERPTS; IS THAT RI GHT?

A YES.

Q AND THEN THE WAY | T WORKS, TELL ME IF |' M WRONG, THE
STUDENT CAN ACTUALLY CLICK ON ONE OF THE ENTRIES I N THAT LI ST
AND THAT WLL ALLOW THEM TO VI EW THE FI LE ASSOCI ATED W TH THAT
ENTRY, CORRECT?

A YES.

Q OKAY. AND WHEN THEY DO THAT BASI CALLY THE SYSTEM SENDS
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OVER A COPY OF THE READI NG MATERI AL FROM THE ERES SERVER OVER
TO THE STUDENT' S COVPUTER; IS THAT RI GHT?

A | DON' T KNOW HOW THAT WORKS.

Q BUT I N ANY EVENT WHEN THEY CLI CK THAT LINK, THE PDF IS
DI SPLAYED ON THEI R COVMPUTER SCREEN?

A IT 1S VIEWABLE, YES.

Q AND THEY CAN SAVE THAT FILE TO THE HARD DRI VE OF THEIR
COWPUTER, |'S THAT RI GAT?

A YES.

Q AND THEY CAN PRINT IT I F THEY WANT TO?

A YES.

Q I TAKE | T WHEN THI S PROCESS HAPPENS THERE' S NO NEED FOR
THE STUDENT TO, QUOTE, UNQUOTE, RETURN THE FI LE I'N TWD HOURS,;
'S THAT RI GHT?

A CORRECT.

Q TS THEI R OAN COPY THAT THEY CAN SORT OF DO WTH AS THEY
PLEASE, 1S THAT RI GAT?

NO.

AND VWHY NOT?

VELL, THEY HAVE TO AGREE TO COPYRI GHT AS VELL.

BUT THEY ARE ABLE TO PRINT I T, RIGHT?

YES.

THEY ARE ABLE TO SAVE IT TO THEI R COVMPUTER?

YES.

o >» 0 » O > O >

DOMLOAD | T TO THEI R HARD DRI VE?
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A YES.

Q THEY COULD E-MAIL I T TO THEI R FRI ENDS?

A YOU WOULD HAVE TO ASK GWEN ABOUT THAT.

Q OKAY. THERE' S NO TECHNI CAL RESTRI CTI ONS PLACED ON THAT
FI LE BY THE LI BRARY?

A Rl GHT.

Q AND THEY COULD KEEP | T THEN PAST THE END OF THE SEMESTER
'S THAT RI GHT?

A | T"S TECHNOLOG CALLY PGSSI BLE TO KEEP | T.

Q AND JUST AGAIN SO THE RECCRD IS CLEAR, THERE IS NO

OCBLI GATION IN TH' S SI TUATION | F THE STUDENT HAS MADE, YOU KNOW
PRI NTED A COPY FOR THEMSELVES, THERE' S NO OBLI| GATI ON THAT THEY
RETURN THAT COPY TO THE LI BRARY, CORRECT?

A WE DON T COLLECT COPI ES.

Q JUST SO WE' RE CLEAR ON HON THI' S ALL WORKS, LET'S SAY THAT
ONE STUDENT FROM A CLASS IS I N HER DORM ROCOM AND LOGS ONTO HER
COVPUTER, NAVI GATES TO THE COURSE RESERVES PAGE, CLICKS ON A
LI NK FOR A READI NG AND THEN SAVES THAT COPY TO HER HARD DRI VE
AND | S READI NG THE FI LE; ARE YOU W TH ME?

A YES.

Q AND THEN LET" S SAY ANOTHER STUDENT I N THE CLASS A M NUTE
OR TWO LATER LOGS ON FROM HER DORM ROOM CLI CKS ON THE SAME

LI NK A COUPLE OF M NUTES LATER, | N THAT SI TUATI ON THE SECOND
PERSON W LL ALSO RECEI VE A COPY OF THE READI NG FROM THE ERES

SERVER; | S THAT RI GHT?
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A THE SECOND PERSON CAN VIEWIT. | DON T KNON WHETHER OR
NOT I T'S A COPY.

Q YEAH BUT THE SECOND PERSON CAN VI EW I T EVEN THOUGH THE
FI RST PERSON HAS DOMNLQADED I'T AND IS VIEWNG IT ON THE FI RST
PERSON S COMPUTER, RI GHT?

A YES.

Q THE SECOND PERSON DOESN T HAVE TO WAIT FOR THE FI RST
PERSON TO RETURN I T OR G VE HER COPY BACK BEFORE THE SECOND
PERSON CAN SEE IT, RIGAT?

A Rl GHT.

Q AND | F A THIRD PERSON I N THE CLASS A COUPLE OF M NUTES
LATER ALSO GOT' ON THEI R COVPUTER, LOGGED ONTO THE SAME SYSTEM
AND CLI CKED THE LI NK, THAT THI RD PERSON COULD ALSO VI EW THE
FI LE WHEN CLI CKI NG ON THE LI NK, CORRECT?

A YES.

Q AND THAT PROCESS COULD WORK ALL THE WAY QUT TO THE TOTAL
NUMBER OF STUDENTS I N THE CLASS, RI GHT?

A YES.

Q NONE OF THEM WOULD HAVE TO WAI T TWD HOURS FOR THE FI RST
PERSON OR THE SECOND PERSON TO RETURN THEIR COPY; | S THAT

Rl GHT?

A THAT' S RI GHT.

Q OKAY. SO ULTI MATELY EVERYONE IN THE CLASS IN THI S PROCESS
CAN BASI CALLY GET THE READI NG AND HAVE A COPY OF IT IN THEIR

DORM ROOM OR WHEREVER THEY' RE LOGE NG ON AS SOON AS I T''S POSTED
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TO THE SYSTEM | S THAT RI GHT?
A THEY CAN ALL VIEWIT AT THE SAME TI ME, YES.
Q STUDENTS AT GSU ARE CHARGED TO PRI NT ON PRI NTERS I N THE
LI BRARY; | S THAT CORRECT?
A YES.
Q AND SO | F A STUDENT PRI NTS A COURSE READI NG FROM ERES ON A
UNI VERSI TY PRI NTER, THEY HAVE TO PAY FOR THAT PRI NTING RI GHT?
A THEY CGET 3 DOLLARS AT THE BEG NNI NG OF EVERY SEMESTER. |
DON' T KNOW VWHERE THAT COMES FROM
Q THREE DOLLARS OF CREDI T?
A YES, AND THEN AFTER THAT THEY PAY -- | CAN T REMEMBER HOW
MUICH IT IS,
Q A N CKEL A PAGE NAYBE?
A SOVETHI NG
Q AND THEY DO THAT BY SW PI NG THEI R PANTHER CARD, AND I T
GETS CHARGED BACK TO THEI R ACCOUNT?
A YES.

MR LARSON. | HAVE NO MORE QUESTI ONS FOR YOU. THANK
YQU.

M5. QUI CKER: YOUR HONCR, THE PARTI ES HAVE AGREED
BECAUSE SHE' S CALLED IN THEI R CASE I N CH EF THAT WE CAN GO
FORWARD W TH OUR DI RECT | F THAT' S ACCEPTABLE?

THE COURT: THAT'S FI NE.

CROSS- EXAM NATI ON

BY Ms. QU CKER
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Q M5. DI MSDALE, CAN YQU PLEASE DESCRI BE YOUR EDUCATI ONAL

BACKGRCOUND?
A I HAVE A BACHELORS WHICH | GOT FROM GECRG A STATE. IT' S
INMISIC 1T SINO96. | GOI A MASTERS IN MJSI C I N 2002, AND |

JUST GOT' A MASTERS I N LI BRARY SCI ENCE I N 2010 FROM VALDOSTA
STATE.

Q AND YQU SAI D YOU WORKED AT THE LI BRARY FROM 1999 UNTI L
TODAY, BUT DI D YOU ALSO WORK FOR THE LI BRARY AS A STUDENT WHI LE
YOU VWERE AN UNDERGRAD?

A YES.

Q AND VWHAT WAS YOUR ROLE AT THE UNI VERSI TY LI BRARY?

A AS A STUDENT, | WAS A STUDENT ASSI STANT. | WORKED I N THE
MEDI A CENTER AT THAT TI ME.

Q AND VH LE YOQU VE BEEN EMPLOYED AT GSU HAVE YOU HAD ANY
TRAINI NG I N COPYRI GHT?

A I VENT TO A COPYRI GHT SESSI ON W TH CYNTHI A SHORTLY AFTER
THE NEW POLI CY WENT | NTO EFFECT.

Q CAN YQU TELL US WHO CYNTHI A | S?

A CYNTHI A HALL WAS THE -- SHE WORKED I N LEGAL AFFAI RS AS AN
ATTORNEY. SHE' S THE COPYRI GHT PERSON.

Q AND YQU SAI D SHORTLY AFTER THE COPYRI GHT POLI CY WAS

ADOPTED THAT YOU ATTENDED TH S TRAI NI NG BY CYNTHI A - -

A YES.
Q -- FROM LEGAL AFFAI RS?
A YES.
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AND DO YOU KNOW WHERE THAT TRAI NIl NG WAS HELD?
I N THE LI BRARY.
DO YOU KNOW APPROXI MATELY HOW LONG | T LASTED?

| DON T REMEMBER. I T'S BEEN A WHI LE.

o >» O >» O

DI D YOU FI ND THE TRAI NI NG HELPFUL?
YES, AT THAT TIME SHE JUST DI D KIND OF AN OVERALL
TRAINNNG AT THE TIME | FELT I'T WAS HELPFUL. | T'S BEEN A
VWH LE SINCE VE DID I T, THOUGH.
Q AND THEN YQU SAI D YOU ATTENDED YET ANOTHER SEM NAR, WHO
DD YQU -- WHAT OTHER TRAINING DI D YOU HAVE, VWHAT WAS THE
SECOND ONE YOU MENTI ONED?
A GWNEN SPRATT.
Q VWHO | S GNEN SPRATT?

MR LARSON: YOUR HONOR, |'D OBJECT ONLY IF THIS IS
TRAI NI NG THAT HAPPENED AFTER THE 2009 SEMESTER. | THNK IT'S
SUBJECT TO THE SAVME OBJECTI ON THE DEFENDANTS HAVE BEEN NMAKI NG
I ASK THAT WE CLARI FY WHEN THI S TRAI NI NG HAPPENED.
THE COURT: OVERRULED.

THE WTNESS: THE TRAINING WTH GAEN, | CAN T

REMEMBER WHEN | T WAS. |IT WAS MORE RECENT. PROBABLY -- | DON T

KNOW I T WAS MORE RECENT THOUGH.
BY M5, QU CKER

Q AND WHO IS GNEN SPRATT?

A SHE WORKS | N LEGAL AFFAI RS, AND SHE'S OUR COPYRI GHT -- THE

PERSON THAT WE ASK COPYRI GHT QUESTI ONS.
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Q  AND WHERE WAS THAT TRAI NI NG HELD?
A. IN THE LI BRARY.

Q  AND DID YOU ATTEND THAT TRAINING W TH ANYBODY FROM YOUR
STAFF?

A. YES, MELIA CARG LE WAS ALSO THERE.

Q  AND WHAT'S MELIA'S ROLE I N YOUR STAFF?

A, SHE PROCESSES DI G TAL RESERVES.

Q  OTHER THAN YOU AND MELI A, DOES ANYONE ELSE W THI N YOUR

DEPARTMENT PROCESS ERESERVES?

A I T"S NOI' PART OF ANYONE ELSE' S JOB RESPONSI BI LI TY TO DO
THAT.

Q SO THE TWDO OF YOU ATTENDED A TRAI NI NG ON COPYRI GHT - -

A YES.

Q -- PROVI DED BY THE LEGAL DEPARTMENT?

A YES.

Q DI D YOU FI ND THAT TRAI NI NG HELPFUL?

A YES.

Q AND HAVE YOU USED ANYTHI NG YOU LEARNED IN THOSE TRAI NI NGS

I'N YOUR CURRENT JCOB?

A | DON' T ACTUALLY HAVE TO -- GAEN TALKED ABOUT A LOT OF
THINGS. SO A LOT OF THE TH NGS SHE TALKED ABQUT |'S NOT GO NG
TO BE APPLI CABLE TO My SPECI FIC JOB DUTIES, BUT | THOUGHT IT
WAS HELPFUL TO HAVE I T.

Q SINCE THE NEW POLI CY VWENT | NTO EFFECT I N THE SPRI NG OF 09,

HAVE YQU NOTI CED A CHANGE I N THE NUMBER OF REQUESTS MADE BY
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PROFESSORS TO POST EXCERPTS FROM BOOKS ON ERES?
A YES.

MR LARSON: SAME OBJECTI ON, YOUR HONOR, AS TO THE
TI MEFRAME. TO THE EXTENT THI S QUESTI ON GCES TO PERI ODS AFTER
THE SEMESTER AT I SSUE I N 2009 WE WOULD OBJECT.

THE COURT: OVERRULED
BY M5, QU CKER
Q "M SORRY, | DIDN T HEAR YOUR ANSVER.
A YES.

THE COURT: LET ME JUST STOP HERE FOR A M NUTE TO
STATE AGAIN CLARI FI CATION OF THE RULINGS | MADE EARLIER |
RULED THAT ONLY CERTAI N SEMESTERS WOULD BE RELEVANT I N
DETERM NI NG THE | NFRI NGEMENT | SSUE THAT' S BEFCRE THE COURT, AND
| DD TH S I N ORDER TO Cl RCUVBCRI BE THE Tl MEFRAME FOR PURPOSES
OF FOCUSI NG THE CASE AND G VING A LEVEL PLAYI NG FI ELD TO BOTH
SI DES.

IN SO RULING | DI D NOT SAY THAT NOTHI NG THAT
HAPPENED AFTER 2009 COULD HAVE ANY RELEVANCE. FOR EXAMPLE,
TH'S WTNESS WAS TESTI FYI NG ABOUT SOVE TRAI NI NG OR EDUCATI ON
SHE HAD THAT WAS AFTER 2009. THAT I'S NOT RULED QUT BY THE
RULI NG | MADE LIM TI NG THE SCOPE OF THE ALLEGED | NFRI NGEMENTS
THAT COULD BE I NQUIRED I NTO I N THI S CASE.

THE WTNESS IS HERE. SHE | S A PRODUCT OF WHATEVER
HAS HAPPENED I N THE PAST. |F SHE' S HAD CERTAI N TRAI NIl NG EVEN

IF 1T WAS AFTER 2009, | T ARGUABLY HAS SOMVE | MPACT ON HER
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TESTI MONY.

NOW I N SAYI NG THAT, | DON T MEAN TO @ VE UNDUE
EMPHASI S TO THE TESTI MONY THAT SHE'S G VING | REALLY TH NK
ITS A LITTLE BIT PERI PHERAL, BUT YOU RE FREE TO GO AHEAD. |
W SH YOU WOULD KIND OF ROLL THROUGH I'T MORE QUI CKLY.

DI D YOU WANT TO SAY SOVETHI NG MR RI CH?

MR RICH IF 1 MY, YOUR HONOR, THANK YQU. THIS IS
OGBVI QUSLY A VERY | MPORTANT TOPI C TO US BECAUSE WE HAD SQOVE
CONSI DERABLE RESERVATI ONS ABOUT HOW THI S M GHT PLAY.
ANTI CI PATING WVHICH | THI NK THE FOUNDATI ON IS NOW ATTEMPTI NG TO
BE LAID WTH THI' S FI RST GSU W TNESS A THEME FROM THE OTHER SI DE
VWH CH MR SCHAETZEL WAS UNABASHED | N OFFERI NG DURI NG HI S
OPENING VHICH IS WE' RE ON A LEARNING CURVE, | T S REALLY GETTI NG
BETTER

VWE WERE NOT PERM TTED YOU LL RECALL DI SCOVERY BEYOND
THOSE THREE TERMS AS TO CONTI NUI NG PRACTI CE.  YOUR HONCR SAID |
WLL TAKE TH S AS REPRESENTATI VE, AND WE HAVE PREPARED THE
ENTI RE CASE SI NCE NOVEMBER ON THAT BASI S.

| RESPECT YOUR RULINGS. WE' LL OBVIQUSLY ABI DE BY
YOUR RULINGS. WE'RE ONLY CONCERNED THOUGH THAT THE LEVEL
PLAYI NG FI ELD I N THE SENSE THAT | F THAT TESTI MONY COMVES I N, WE
W LL HAVE BEEN DEPRI VED OF ANY BENEFI T TO MAKE A MORE RECENT
SHOW NG AS TO THE CONTI NUATI ON OF THE PRACTI CE PAST THOSE THREE
TERVS.

THE COURT: WELL, | DO AGREE W TH YOU THAT MY RULI NG
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DCES MEAN THAT THE DEFENDANTS CANNOT ARGUE THAT THI NGS HAVE
GOTTEN BETTER SINCE THE CLOSE OF THE PERI GD THAT | | DENTI FI ED.
| AGREE W TH THAT.

MR RICH  THANK YQU.

THE COURT: BUT THAT DOESN T REALLY GET TO MR
LARSON S OBJECTI ON THAT HE MADE. | THOUGHT I'T WAS JUST TOO
TECHNI CAL.

MR RICH THAT'S FAIR YOUR HONCR. THANK YQU VERY

THE COURT: LET'S STEAMROLL AHEAD, AND | THI NK W TH
RESPECT TO THE | SSUE OF WHETHER THI NGS HAVE GOTTEN BETTER, WHAT
I T WOULD REALLY BOL DOMN TO IS | F THERE ARE FEWER
I NFRI NGEMENTS OR ALLEGED | NFRI NGEMENTS NOW BUT WE' RE NOT GO NG
THERE.
BY M5, QU CKER
Q WLL YOQU PLEASE LOOK AT DX-1607?
A I"VE GOT IT.
Q YQU TESTI FI ED EARLI ER THAT YQU DI D NOT' ASK ANY OF THE
PROFESSORS TO PROVI DE YOU WTH A COPY OF THEIR FAI R USE
CHECKLI ST?
A YES.
Q CAN YOQU EXPLAI N VWHY?
A THE PROFESSOR WHO S TEACHING THI S CLASS IS THE ONE WHO
NEEDS TO BE ABLE TO EVALUATE THAT. SO THE FAI R USE CHECKLI ST

'S NOI GO NG TO MEAN VERY MJCH TO ME. THE PROFESSOR KNOAG
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HOW - - THEY KNOW THE MATERIAL. THEY KNOW HOW THEY' RE TEACH NG
| T, AND THOSE ARE THE KI NDS OF THI NGS THAT YOU NEED TO KNOW I N
ORDER TO BE ABLE TO EVALUATE I T, AND |'M NOT GO NG TO KNOW
THAT.
Q  AND SO WHEN YOU SEE NUMBER 3 HERE, THE FAI R USE CHECKLI ST
LINK, DO YOU KNOW WHERE THAT TAKES A PROFESSOR WHO | S ABOUT TO
FILL OUT THE ERES FORMP
A YES, |T DI RECTS THEM TO THE FAI R USE CHECKLI ST.
Q  AND W TH RESPECT TO NUMBER 4 - -

THE COURT: HAVEN T WE BEEN OVER TH S BEFORE?

MS. QUICKER |'M JUST FOLLON NG UP ON SOME OF THE
QUESTIONS | DON T THINK MR LARSON ASKED.

THE COURT: WHY DON T YOU GO RI GHT TO ONE OF THOSE
QUESTI ONS.

MS. QUI CKER  OKAY.
BY MB. QU CKER
Q  YOU MAY SEE THI S SENTENCE RI GHT HERE THAT SAYS YOU MAY NOT
SUBM T SECOND GENERATI ON COPI ES?
A YES.
Q  VHY MAY YOU NOT SUBM T SECOND GENERATI ON COPI ES TO
PHYSI CAL RESERVES?
A OUR PHYSI CAL RESERVES ARE JUST THE FI RST GENERATI ON
COPI ES.
Q DO YOU ACCEPT THOSE FOR ERES?
A. VE WLL ONLY CONDI TI ONED THAT THE | NSTRUCTOR OWNS THE
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OCRIG NAL, ORIF VE OMN THE ORIG NAL. IT'S JUST AS A
CONVENI ENCE TO THEM
Q A CONVENI ENCE TO THE PROFESSCR?
A YES, |F THEY DON' T WANT TO LET GO OF THEI R MATERI ALS.
Q AND YOUR TESTI MONY EARLI ER ABOUT PAGE 4 AND THE PASSWORD
PROTECTED ELECTRONI C RESERVES PAGE | BELI EVE WAS THAT YQU
ARCHI VE THE MATERI ALS THAT YOU SCAN CURRENTLY.

EVEN THOUGH AT THE END OF THE SEMESTER THE STUDENTS
CAN NO LONGER ACCESS | T, THE LI BRARY STAFF STILL HAS THE
DOCUMENT | N ARCHI VE.

MR LARSON: | OBJECT THAT | T M SCHARACTERI ZES THE
TESTI MONY.

THE COURT: STATE YOUR QUESTI ON AGAI N.

M5. QUI CKER THE MATERI ALS THAT YOQU SCAN THAT ARE

EVENTUALLY NO LONGER ACCESSI BLE AT THE END OF THE SEMESTER, |

BELI EVE YOUR TESTI MONY WAS THOSE ARE ARCHI VED ON THE HARD DRI VE

OF THE LOCAL COWPUTER AND ERES.
THE COURT: OVERRULED.
THE WTNESS: WE HAVE ACCESS TO THE FILES I F THAT' S
VWHAT YOU MEAN.
BY Ms. QU CKER
Q AND THAT THEY ARE ACTUALLY NOT DELETED?
A Rl GHT.
Q VWHY ARE THOSE | TEMS NOT DELETED?
A

R GHT NOWWE CAN T DELETE THEM BECAUSE WE' RE UNDER
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LITIGATION. IT S IN THE SYSTEM | T MAY OR MAY NOT BE
CONTI NUED ON THE PAGE.
Q | BELI EVE YOU WERE ASKED ABOUT THI S FORM AND THE LACK OF A
TOTAL PAGES?
A YES.
Q I F ANYONE IN THE LI BRARY WANTED TO DETERM NE THE TOTAL
PAGES OF THE BOOK, WHAT WOULD THEY DO?
A | F YOQU HAD THE BOOK, YOU COULD JUST LOOX AT IT. |IF | WERE
LOOKING AT I T, | WOULD JUST PROBABLY FLIP TO THE BACK, BUT I|F |
WANTED TO KNOW | ALSO USE THE WORLD CAT A LOT. I TS GOT THAT
LI STED I'N THE BI BLI OGRAPHI C RECORD.
Q AND VWHAT | S WORLD CAT?
A I TS A DATABASE OF ROUGHLY ALL THE BOOKS | N THE WORLD
THAT' S CATALOCGED.

M5. QUICKER  YOUR HONOR, | DON T BELI EVE THAT WE
HAVE MOVED | NTO EVI DENCE DEFENDANTS EXH BIT 160. [|'D LIKE TO
MOVE | NTO EVI DENCE DEFENDANTS' EXHI BI T 160.

THE COURT: ANY OBJECTI ONS?

MR LARSON: NO OBJECTI ONS.

THE COURT: | T'S ADM TTED.
BY Ms. QU CKER
Q IS TH'S FORM FI LLED OQUT AT THE BEG NNI NG OF EVERY SEMESTER
DESPI TE THE FACT THAT YOU MAY HAVE ARCHI VED ON YOUR HARD DRI VE
A COPY OF THE MATERI AL THAT THE PROFESSOR WANTED TO USE FOR THE

COURSE THAT SEMESTER, THE SUBSEQUENT SEMESTER?

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4 - 127

A YES.

Q IS THE POLI CY THAT THEY NEED TO REFI LL OQUT TH S FORW?

A IF THEY ARE USING -- YES, IT DCESN T MATTER WHAT' S ON OUR
HARD DRIVE. | F YOU WANT SOVETHI NG THAT'S DIG TAL -- | F WE' RE

GO NG TO UPLOAD A FILE THAT'S DIA TAL, IT'S GO NG TO BE LI KE A
PDF OR WORD OR PONERPO NT OR WHATEVER. | F WE' RE UPLOADING I T
THEN THAT' S NOT GO NG TO BE VI SI BLE UNLESS YQU FI LLED QUT TH S
FORM

Q SO A PROFESSOR THAT HAD POSTED THE SAME EXCERPT A SEMESTER
BEFORE CAN T JUST CALL THE LI BRARY AND SAY HEY, | T'S THE SAME
MATERI AL, SAME CLASS, GO AHEAD AND JUST REPOST I T; THAT

WOULDN T BE ACCEPTABLE TO YQU?

NOT IF IT'S A DG TAL FILE.

THEY WOULD HAVE TO GO THROUGH THE PROCESS?

Rl GHT.

o > O >

CAN YOQU EXPLAIN TO ME WHAT WOULD HAPPEN | F A PROFESSOR
TRIED TO PUT AN ENTI RE BOOK ON ERES?
A IFI1TWAS -- IF 1T S AN ENTIRE BOCK, IT"'S ONE OF QUR RED
FLAGS. |IF IT'S AN ENTI RE BOOK, THE FI RST TH NG THAT WE WOULD
DO 1S SEE IF WE CAN LINK TOIT IN QUR DATABASES. | F WE CAN
WE' LL JUST POST A LINK TO THAT.

IF 1T S INTHE PUBLI C DOVAIN, THEN THAT'S AN OPTI ON
AS WELL. WE' D PRCBABLY TRY TO LINK TO THAT. | F THEY HAD
PERM SSI ON TO PUT THE ENTI RE BOOK ON RESERVE, THEY COULD - -

THEY WOULD HAVE TO FILL OQUT THE FORM THAT WAY AND WE WOULD SEE
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THAT, AND THEY WOULD PROVI DE US WTH THE PERM SSI ON LETTER OR
CORRESPONDENCE OR RECEI PT, AND | F NONE OF THOSE APPLY, THEN WE
WOULD REFER THAT TO GWEN.

Q AND GWAEN BEI NG THE LEGAL DEPARTMENT?

A YES.

Q AND BACK I N MAY OF 09 AFTER THE PCLI CY HAD JUST BEEN
ADOPTED, DO YOU REMEMBER HOW MANY | TEM5S YOU READ FLAGGED DURI NG
THAT SEMESTER?

A | F YOU RE STARTI NG I N MAY, THAT'S ACTUALLY NOT A VERY BUSY
SEMESTER, BUT RI GHT THEN PECPLE DIDN' T QUI TE GET WHAT WE WERE
DA NG SO IT SEEMED AS THOUGH THE PROFESSORS WEREN T QUI TE
UNDERSTANDI NG THINGS. SO I T SEEMED LI KE PROBABLY EVERY -- |
DON' T KNOW I N FALL R GHT AFTER THAT PROBABLY EVERY DAY.

MAY |'S NOT' AS BUSY OF A SEMESTER, BUT | WOULD SAY
FREQUENTLY BECAUSE | T WAS BRAND NEW PEOPLE DI DN T UNDERSTAND
WHAT WE WERE DO NG EXACTLY ALL THE TI ME.

Q SO YOU OR MELIA I N FALL OF 09 RED FLAGGED SOVETHI NG
APPROXI MATELY EVERY DAY?

A YES.

Q DO YQU SPECI FI CALLY RECALL ANY | NSTANCE OF RED FLAGE NG | N
2009? LET ME ASK I T THI'S WAY. WHAT TYPES OF THI NGS WOULD

TRI GGER THE RED FLAG?

A IF 1T SEEMED LI KE THE PROFESSOR DIDN T KNOWOR DIDN T
UNDERSTAND VWHAT WE WERE DA NG, WE WOULD SEND THEM TO LEGAL. SO

THAT' S ONE.
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| F SOVETH NG CAME IN ON A REQUEST FORM AND | T SAI D
PUBLI C DOVAI N AND THE | TEM ACTUALLY WAS PUBLI C DOVAIN BUT I T
ALSO | NCLUDED AN | NTRODUCTI ON THAT WAS NOT PUBLI C DOVAI N, THEN
VW WOULD PUBLI SH THE PUBLI C DOVAI N MATERI AL BUT NOT THE | NTRO

THE | NTRO WOULD BE A RED FLAG WE WOULD ASK THEM | F
THEY REALLY MEANT TO | NCLUDE THAT. | F THEY DI D, THEY WOULD
HAVE TO -- PUBLI C DOVAI N DOESN T WORK. SO THEY WOULD HAVE TO
CHOSE SOVETHI NG ELSE OR TALK TO GAEN OR WHATEVER THEY NEEDED TO
DO,

I F THERE'S A SI TUATI ON WHERE SOVEONE REQUESTED
PERM SSI ON AND THE | NFORMATI ON ABOUT THAT PERM SSION DI DN' T
CLEARLY LET US KNOW THAT PERM SSI ON WAS ACTUALLY GRANTED, THEN
VE WOULD QUESTI ON THAT, AND | F WE LOOKED AT THE MATERI AL AND | T
SEEMED LI KE I'T WAS EXCESSI VE, AN EXCESSI VE AMOUNT, WE M GHT
QUESTI ON THAT, AS WELL.
Q APPROXI MATELY THE SECOND TO THE LAST PAGE OF DX-160, CAN
YOU TURN TO THAT PLEASE? | F I CAN DI RECT YOUR ATTENTION TO THE
FI RST BUBBLE?
A YES.
Q ARE PROFESSORS ABLE TO USE ERES FOR THI NGS OTHER THAN
EXCERPTS FROM BOCKS?
A YES, THERE'S A LOT OF USES ACTUALLY. WE POST REFERENCES
TO PHYSI CAL | TEMS | N ERES OR PHYSI CAL BOOKS | N ALL OF QUR
MEDI A, ALSO PROFESSORS CAN PUT THEI R OAN MATERI AL ON RESERVE

LI KE THEY CAN PUT THEI R LECTURES UP OR THEI R SYLLABI OR THEIR
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CLASS NOTES.
Q  AND IN YOUR EXPER ENCE DO PROFESSORS USE THAT FUNCTI ON?
A YES.
Q  AND THEY HAVE TO FILL OUT TH'S FORM THE SAVE WAY THAT THEY
WOULD FOR AN EXCERPT?
A.  YES, |F WE RE POSTING -- |F THE MATERI AL THAT THEY WANT
POSTED IS A DIG TAL FILE, THEN, YES, THEY WOULD FILL THI S FORM
ouT.
MS. QUICKER YOUR HONOR, MAY | APPROACH?
THE COURT:  YES.
BY MB. QU CKER
Q CAN | DI RECT YOUR ATTENTI ON TO DX-510 | N THAT NOTEBOOK?
DO YOU RECOGNI ZE THAT DOCUVENT?
A. 1T LOXS LIKE A RESPONSE TO AN E- MAI L REQUEST.
Q  FROM WHOWP
A AD A HARVEY.
Q  THE FROM LI NE FROM LI BRARY RESERVES, WHO |'S LI BRARY
RESERVES?
A.  LIBRARY RESERVES |'S AN E- MAI L ACCOUNT.
WHAT' S YOUR QUESTI ON EXACTLY?
WHO HAS ACCESS TO THI'S E- MAI L ACCOUNT?
LI BRARY RESERVE STAFF.
AND WHO W THI N YOUR STAFF?

THAT'S GO NG TO BE ME, MELIA, DOUG OR CORY.

o >» O >» O

AND | S | T PASSWORD PROTECTED?
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A YES.

Q WHAT KIND OF | NFORVATION | S RECORDED I N THESE E- MAI LS TO
THE LI BRARY RESERVES?

A TS HOWWE GET THE ONLI NE REQUEST FORMVS.

Q SO THE | NFORMATI ON THAT | S FILLED QUT I N DX-160 GENERATES
AN E-MAIL LI KE THE ONE THAT |'S REPRESENTED | N DX-5107?

A YES.

Q AND VWHO I N THE LI BRARY RESERVES | S RESPONSI BLE FOR SENDI NG
AND RECEI VI NG SUCH E- MAI LS?

A I F YOU MEAN THI S ONE SPECI FI CALLY, THEN THAT'S AN E- MAI L
THAT WOULD HAVE BEEN SENT EI THER BY ME OR MELI A

Q I S THERE ANYONE ELSE IN YOUR DEPARTMENT WHO WOULD SEND
E-MAILS LIKE TH S ONE?

A NOT LI KE THI S ONE.

Q AND WOULD THI S E- MAI L HAVE BEEN GENERATED | N RESPONSE TO
THE ONLI NE REQUEST FORM SUBM TTED BY PROFESSCR HARVEY?

A YES.

Q AND WAS | T MADE APPROXI MATELY NEAR THE TI ME THAT THE

E- MAI L REQUEST FORM WAS RECEI VED FROM PROFESSCR HARVEY?

A YES.

Q AND | S I T A REGULAR PRACTI CE TO SEND THESE E- MAI LS | N
RESPONSE TO AN ONLI NE REQUEST FORW?

A YES.

Q AND ARE THESE E- MAI LS KEPT AS PART OF YOUR NORVAL COURSE?
A YES.
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Q AND VWHERE ARE THEY KEPT?

A THE E-MAIL IS -- WHEN IT'S IN THE I N BOX, THAT MEANS THAT

WE HAVE NOT FI NI SHED PROCESSI NG I T. ONCE WE' RE FI NI SHED

PROCESSI NG THE REQUEST, WE' LL SEND AN E-MAIL SUCH AS THI S ONE.
VWHEN WE' RE DONE WTH I T OR WHEN WE' VE FI NI SHED

PROCESSING | T OR WE' VE DONE ALL WE CAN DO, THEN WE PUT IT IN A

DONE FOLDER.
Q IS THAT THE SAME FOR DX- 515, DX-522 AND DX- 5247
A YES.

M5. QUICKER  YOUR HONOR, WE' D LI KE TO MOVE | NTO
EVI DENCE DX-510, 515, 522 AND 524.

MR LARSON: |'D OBJECT. | DON T TH NK THE W TNESS
WAS ABLE TO SAY WHETHER SHE WROTE THE E- MAI LS OR SOMVEONE ELSE
I N HER DEPARTMENT.

M5. QUI CKER  YOUR HONCOR, SHE TESTI FI ED THAT HER
DEPARTMENT GENERATES THESE E- MAI LS | N RESPONSE TO THE AUTQOVATI C
FORMS THAT ARE SENT TO HER DEPARTMENT AFTER A PROFESSOR
FI LLS --

THE COURT: FOR WHAT PURPOSE ARE THEY OFFERED?

M5. QUI CKER THEY' RE OFFERED TO ESTABLI SH THAT THE
PARTI CULAR PROFESSOR | N FACT SUBM TTED AN ONLI NE REQUEST FORM
TO POST MATERI ALS ON ERES DURI NG THE SEMESTERS AT | SSUE.

THE COURT: ARE YOU TALKI NG ABOUT PROFESSCR HARVEY?

M5. QU CKER FOR DX-510 IT'S PROFESSOR HARVEY. FOR

THE OTHER 515, IT IS PROFESSOR LASNER. FOR 522 IT'S PROFESSOR

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4 - 133

PERKINS, AND 524 |T'S PROFESSOR THOVPSON.

MR LARSON: YOUR HONOR, IF I MGHT, THERE | S MORE TO
THESE E- MAI LS THAN JUST THE SUBM SSI ON FROM THE PROFESSOR
THERE WAS A RESPONSE FROM SOMEBCDY | N LI BRARY RESERVES CETTI NG
I T, WHETHER THE WORK WAS AVAI LABLE, PERHAPS WHETHER | T WAS
POSTED, I T'S NOT ENTI RELY CLEAR. TO THE EXTENT THEY' RE
I NTENDING TO BRING I T I N TO SHOW SOVETHI NG ALONG THOSE LI NES, |
RENEW My OBJECTI ON.

THE COURT: | WLL ADM T DEFENDANTS' 510, 515, 522
AND 524,

M5. QUI CKER WE HAVE NOTHI NG FURTHER, YQOUR HONOR.

REDI RECT EXAM NATI ON

BY MR LARSON
Q M5. DI MSDALE, YQOU JUST SPCKE ON YOUR DI RECT ABOUT
SOMVETHI NG YOU CALLED RED FLAGS; DO YOU RECALL THAT?
A YES.
Q AND YQU | NDI CATED THAT YOU FLAG CERTAI N MATERI ALS THAT
PROFESSORS SUBM TTED FOR ERESERVES, CORRECT?
A YES.
Q DI D YOU MAI NTAI N ANY RECORDS AS TO THE MATERI ALS THAT WERE
RED FLAGGED?
A THERE |I'S PROBABLY SOME E- MAI L CORRESPONDENCE ABQUT THAT.
THE WORD RED FLAG DOESN T REALLY SHOW UP ANYWHERE, THOUGH.

MR LARSON: YOUR HONOR, THAT MATERI AL WAS NOT

PRODUCED TO PLAI NTI FFS IN THE LI TIGATION. SO ON THAT BASI S |
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MOVE TO STRI KE THAT TESTI MONY.

THE COURT: WELL, THE QUESTI ON WOULD BE WHETHER YQU
ASKED -- FIRST OF ALL DID YOU ASK FOR I T, AND THEN | F YOQU DI D
DD THEY GVE I T TO YOQU?

MR LARSON: |'D HAVE TO CHECK OUR RECORDS. | CAN T
SAY HERE FOR SURE. | TH NK I T WOULD HAVE BEEN ENCOWVPASSED I N
CQUR ORI G NAL REQUEST BUT WE CAN CHECK THAT.

THE COURT: |'M GO NG TO OVERRULE THE OBJECTI ON AT
TH'S TI ME JUST TO MOVE FORWARD.
BY MR LARSON
Q NOW THAT RED FLAG TEST THAT YOU MENTI ONED, THAT' S NOT
VWRI TTEN ANYWHERE | N THE GSU POLI CY, CORRECT?
A THERE' S NOTHI NG THAT SAYS RED FLAG W TH A DEFI NI TI ON
BESI DE I T.
Q AND YOU DON' T HAVE A SPECI FI C NUMBER OF PAGES THAT RAI SES
A RED FLAG CORRECT?
A CORRECT.
Q AND VHAT M GHT BE A RED FLAG FOR YOU COULD BE DI FFERENT
FOR WHAT M GHT BE A RED FLAG FOR M5. CARG LE; |S THAT RI GHT?
A SOME OF THEM ARE -- THE ONLY THI NG THAT M GHT BE
QUESTI ONABLE | S THE AMOUNT. ALL THE OTHER RED FLAGS WOULD BE
THE SAMVE. | MENTI ONED SEVERAL.
Q OKAY. AND YOU WERE DEPGCSED IN TH S CASE;, DO YOU RECALL
THAT?

A DO | RECALL WHAT?

ANDRE G ASHLEY, O C R



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4 - 135

Q DO YOU RECALL BEI NG DEPCSED IN THI S MATTER?
A YES.
Q AND DO YOU RECALL THAT I N THE DEPCSI TI ON YOU | NDI CATED
THAT FOR THE MAYMESTER THE ONLY THI NG YOU FLAGGED WAS ACTUALLY
AN AUDI O FI LE NOT AN ERES POSTI NG?
A | DON T REMEMBER

MR LARSON: LET'S TAKE A LOOK. MAY | APPROACH?

THE COURT: YES.
BY MR LARSON
Q "M GO NG TO DI RECT YOU TO PAGE 64 OF YOUR DEPCSI TI ON AND
TURNING TO -- I F YOU CAN GO BACK TO PAGE 63 AT THE BOTTOW? YQU
SEE YOU WERE ASKED THE QUESTI ON:  HAVE YOU REVI EWED ANY OF THE
REQUESTS FOR THE MAYMESTER

ANSWER:  SOMVE OF THEM YES.

QUESTION: DI D YOU RAI SE ANY RED FLAGS FOR ANYTHI NG
THAT WAS REQUESTED TO BE POSTED FOR THE MAYMESTER?

ANSVWER:  YES, THERE WAS AN AUDI O STREAM NG PAGE.

QUESTI ON:  OTHER THAN THE AUDI O STREAM NG PAGE, DI D
YOQU RAI SE ANY RED FLAGS FOR THE MAYMESTER?

ANSWER: | DON T REMEMBER ANY.

QUESTI ON: ARE YOU AWARE WHETHER MELI A RAI SED ANY RED
FLAGS FOR THE MAYMESTER REQUESTS?

ANSWER: | DON T REMEMBER ANY.

QUESTI ON: WAS THE DEADLI NE FOR POSTI NG -- SORRY,

STRI KE THAT. WHAT IS THE DEADLI NE FOR SUBM TTI NG REQUESTS TO
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POST MATERI AL FOR THE SUMVER SEMESTER?

ANSWER: | DON T HAVE A DEADLI NE FOR SUWMMER

QUESTI ON: HAVE ANY REQUESTS FOR THE SUMVER SEMESTER
BEEN SUBM TTED ALREADY?

ANSVWER:  YES.

QUESTI ON: HAVE YOU REVI EWED ANY OF THOSE REQUESTS?

ANSVWER:  YES.

QUESTI ON:  HAVE ANY OF THEM RAI SED RED FLAGS FOR YQU?

ANSWER: | DON T REMEMBER ANY.

QUESTI ON: HAS MELI A REVI EMED ANY QUESTI ONS FOR THE
SUMVER SEMESTER?

ANSVWER:  YES.

QUESTI ON: HAVE THEY RAI SED ANY RED FLAGS FOR HER

ANSWER: | DON T REMEMBER ANY.

WAS THAT TRUTHFUL TESTI MONY?
A YES.
Q I"D LIKE TO CALL UP, IF | COULD, JX-5, SPECIFICALLY THE
EXH BIT C, THE FALL 2009 SEMESTER. COULD WE GO TO CG-9 PLEASE
AND | F WE COULD HI GHLI GHT THE SECOND ROW

M5. DI MSDALE, JX-5 WHICH IS THE LI STI NG OF WORKS AT
| SSUE I N THI S CASE | NDI CATES THAT PROFESSOR KAUFMANN MADE SQOVE
POSTINGS | N THE FALL 2009 SEMESTER | N HER COURSE EPRS 8500, AND
WE' VE CALLED THESE UP ON THE SCREEN, AND | T SHOA5 BY MY COUNT |
THI NK ElI GHT EXCERPTS FROM THE SAGE HANDBOCOK OF QUALI TATI VE

RESEARCH, DO YQU SEE THAT?

ANDRE G ASHLEY, O C R
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A YES.

Q DI D YOU RED FLAG PROFESSOR KAUFMANN S EI GHT CHAPTERS OF
THE SAGE HANDBOOK OF QUALI TATI VE RESEARCH?

| DON T REMEMBER

| F YOQU HAD RED FLAGGED THEM WOULD THEY BE POSTED HERE?
THAT DEPENDS.

YOU DON' T REMEMBER FLAGGE NG THESE?

NO | DON T REMEMBER IF | DI D THESE OR NOT.

DO YOU REMEMBER MELI A FLAGE NG THESE?

> o » © >» O >

NO.

MR LARSON: | HAVE NO MORE QUESTI ONS.

THE COURT: SHALL THE W TNESS BE EXCUSED?

M5. QUI CKER  YES, WE HAVE NO MORE QUESTI ONS.

THE COURT: YOU ARE EXCUSED. THANK YQU.

HAVE YOU GOT' A REAL SHORT W TNESS? LET'S QUIT FOR
THE DAY. LET'S TALK ABQUT NEXT WEEK. ON MONDAY, |'M GO NG TO
TRY TO GO FROM 9: 30 TO 4:30. ON TUESDAY WE' LL GO FROM ELEVEN
O CLOCK UNTIL 4:30, ON WEDNESDAY 9:30 TO 4: 30, ON THURSDAY 9: 30
TO 4: 30.

NOW THERE' S A CHANCE WVE M GHT HAVE TO HAVE A SHORT

LI TTLE HEARI NG AT THREE I N ANOTHER CASE, BUT | DON T THINK IT
WOULD TAKE MORE THAN 15 M NUTES | F WE DO HAVE | T, AND THEN NEXT
FRI DAY 9:30 TO 2: 30.
| HOPE YOU ALL HAVE A VERY NI CE WEEKEND.

( PROCEEDI NGS ADJOURNED)

ANDRE G ASHLEY, O C R
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REPORTER S CERTI FI CATI ON

I CERTIFY THAT THE FOREGO NG | S A CORRECT TRANSCRI PT FROM THE

RECORD OF PROCEEDI NGS | N THE ABOVE-

DATE:

ENTI TLED MATTER.

ANDRE G ASHLEY

OFFI Cl AL COURT REPORTER

UNI TED DI STRI CT COURT
NORTHERN DI STRI CT OF GEORG A

ANDRE G ASHLEY, O C R



